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AN 
ABRIDGEMENT 


33 3h | | 


The Lord Cokse's 
COMMENTARY 


on LL 1TTLETeM 


ColleRed by an unknown Author ; yet 


by alate Edition pretended to be 
Sir Humphrey Davenports Kt, 


| AND . 


In this Second Impreſſion purged from 
very many grols ERR OR S committed 


in the ſaid former Edition, 


With a TABLE of the moſt remarkable 


things therein. 


ME. 5 ©D.'£. 


Printed for z. Lee, D. Pakeman, and 


5 


", 


—— || 


G. Beacll, 165 1. 
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To the Reaper. 


Courteous Reader ; 


His litile Book was lately ſent 
abroad with many eroſſe Errours, 
2 as an Abrideement of the Lord 
& Cokes Commext 03 Littleton, 
a #nder the Name of $' Humphrey 


Davenport K* (lone ſince deceaſed) though in- 


deed many very materiall things in the Lord 
Cokes Comment is not in the late Edition or 
Abridgement at all hinted or mentioned. If thou 
art curious 'to nnderſland the Law, bee pleaſed 
to conſult the large Volume (which is an exact 
learned Work, and curiouſly corrected, and ap- 

roved by all learned in the Common Laws) 
but if thy leaſure ( for the preſent) will wot per- 
mt thee to read that learned Work at laree, 


know that thou mayeſt, for Twelve-pence, have - 
A 2 this 


TotheR raves. | 
this Compendium, and be welcome tothe carefull | 


Publiſhers hereof; who deſire thy benefit and the | 
publike 00d. | 


From our Shops in 
Fleetſtreet , Nov. 2 4. 
16 I Io 


Munday. 


W. Lee. | 
D. Pakeman. 
G. Bedcll. 
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Gan k 
De Feodo Simplict. 


A Eodum ſimplex idem eft quod hereditas legi- 
tinia,uel pura. Tenant in fee fimp. 1.He 
hath the effate in the land. 2.He hol- 
det't che land of ſcme ſuperior Lord, 
3, He is to perivim the ſervices due, 
and 4. Kce 15 thereunto bounden. 
| >79 +5. By Doom and judgement. Predzum 
* domini yegis eft direum dominium , cujus nullus Author eſt 
ni} Deus. SubjzAus habet utile dominium. Brad. 1.1.c.8, 
Fee ex jeif Ci) predium veneficiarum. Fee divided into 3 
parts,viz.ſimple or abſolute,conditional,qualified, or baſe. 
Bra#F.253.% 207.PI.Com.Walſng.c. D1. 252,253. Fee f1gni- 
hes thar rhe land belongs v9 us and our heirs, and in this 
ſenſe the King is ſaid to be ſeiſed in fee. Ir is alſo taken,as 
It. is holden of another by ſervice.,and thar only belongerh 
to the ſubjed. Brir.205.207. Item dicitur feouum alio mods 
ejus qui alium fr offat, dF quod quis tenet ab alto,ut fit qui dicat, 
talss tenet de me tot fend a per ſeruvitium militare,and Fletafaith, 
potertt unus tenere in feodo quoad ſervitia, ficut deminus Capita- 
ls 25 non in dominico; alius in fends, os dominico,Cy noz in ſer- 
vit7o, ficut libere tenens alicujus 3 and therefore if a ſtranger 


elaim a Seigniory, and diſtrain, and a vow for the ſervice, 
B the 


2 | Of Fee Simple: 

the Tenant may plead, that the Tenancy 15s extra feodum, 
ec. Of him Clin 15.) out of the ſurrendry, or not hol- 
den of him that claimeth ir, but he cannot plead hors de 
ſon fee, unleſſe he take the Tenancy, that is, rhe State of 
the land upon him. 2 Aſſ.p.4. 12 Aſ.38. 12 E.3. tit. hors 
de ſon fee 28.  (i.b._) ignoratss terminss, rgnoratur (F ars. St 
wn —_ ſoit grant al home oy a ſes heirs ceo eſt fee ſimple 
perſonal. 

Simplex idem eft quod purum, 5 purum dicitur, quod eft me- 
Tum (o folwm ſine additione. Simplex donatio Co pura eſt,ubi nul- 
la addita eſt conditio five modus frmplex enim datur quod nullo 
additamento datur, every fee is not legitimate; for a diſſci- 
ſor,abator,intrruder, ufurper,&c. hath a fee, bur not a law- 
ful fee, fo.2.4. 


S1 un alien purchaſe tres,v44c. Le roy ſur office trove eux aura, 
home attaint de felony , nad capacity de purchaſer , ſinon pur le 
benefit de! roy , Dier 283. An Alien Merchant whole King 
iSin league wich ours, may take a leaſe for years of a houſ 
for havitation,as incident to commercery,and as neceſlary 
to his trade and trathque,bur not for the benefit of his Ex- 
ecutors or Adminiſtrators; for if he die poſſeſſed of the 
leaſe,vr relinquiſh the Realm,the King ſhall have it, 5 Mar 
Br.tit-denizen 22. : 

If a man commit felony.and after purchaſe lands, and is 
attaint, the Lord of the fee, ſhall have the Eſcheat, 49 4ſ. 
Þ:2.49 E.3.11. - } 

If any ſole corporation, or aggregate of many, religioſus 
vel alius,ecclefiaſtical or remporal; purchaſe Lands in fee, 
without Jicence, they cannot retain,for if the meſn Lords 
make defaulr, aud do not cnter, &c. thc King ſhall have 
the Lands,&c. 7 E.1. De Relig. per alienation in Mortmain 
les Seignors perdont lour eſcheats, and in ctte& the ſervice de 
chivaler per defence del royalm, ward,marriage,relief, &c. Et 
pur ces fut dit mortmain quod rend, nul. ſervice. 

Stat. delig. 7 E. x. per quod que ſervitia ex hujuſmodi feedis 
debentur, (x que ad defenſionem regnt-0b initio proviſa fucrunt, 
indebite ſubrrahuntur, ( capitales domini eſchaet, ſuas ammit- 
tant. X. Ch.c.36. Prelatus eccleſte ſus conditionem meliorare 


poteff, 


Of Fee Simple. 
porfl, deteriorare nequit, Eſt enim eccle,ejuſdem conditionis,qu® 
fungitur vice minoris,Sed nullum ſimile quatuor pedibus currif« 
(2,b.)Brac.l.2..12.C9.32 Si feme covert purchaſe Lands,&ce 
Le baron poit diſagreer fy deveſt rout leſtate ; but albeic be* 
hasband agreed thereunto, afrer his death ſhe may wang thE 
ſame, and ſo may her heires alſo, it ſhe her ſclfe agreed not» 
&c., Afrer the deceaſe of her husband, The Queen is an 
exempt perſon (by the common law) from the King, and 
may purchaſe and grang, &c. Uxg is a good name of pur- 
chaſe, without a Chriften name, and fo it is, if a Chriſten 
name be added and miſtaken, Vile enim per inurile non vitid 
zur, x.H. 5.8. Purchaſes are good in many caſes by a known 
name, or by aCertain deſcripcion of the perſon withour 
either ſurname,or name of Baptiſme,as uxcy: T $ or primoge= 
nite fiio T.S,orve#. hered. To S. But regularly in writs the 
demandantr or plaintiff is ro be named by bis Chriftenname 
& ſurname,unleſle it be the caſe of ſome corporations,or bo 
dis politique (3.2.)8. E 3.437.'qui ex damnato coitu naſcun« 
tur® inter liberos non Computeutur. Baſtarows eft quaſs null us frii- 
#5. A man makesa Leaſe for life co B. the remainder co the 
eldeft iſſue male co be begotren of th- body of Jane $, whe= 
ther the ſame iſſue be legitimare or illegitimate B. hath iſſue 
a baſtard on the body cf I.S. this Son or iflue ſhall not take 
the remainder, becauſe in Lay he is not his iſſue. M. 38, & 
39. el.in bre. de err, | 
A Baſtard may purchaſe by his reputed name ro him and 
his heires, although he can have no heire but of his hody, 39. 
E.3.11.24-17.E43-42.35-Aſ.13-41.E.3 19/An office which 
concernes the benefit or ſafety of the commonwealth, &c. 
granted to a man which is unexpert,and hath no skill or ſci- 
ence to exerciſe or execute the ſame the grant is merely 
void, and the party diſabled by law, to take the ſame, pro 
commodo regis & populi. Dier 150; 
'® An infant or minor is not capable of an office of Steward- 
ſhip oFche Court of a Minnor either in poflefiion orreverſi- 
on. No man though nevea ſo skilful &c, Is capable of a ju- 
diciall office in reyerfion, bur muſt expe untill it fall in 
Ps B 2 polleflion 


: 


/ 


4 _ Of Fee Simple: | 


Poſlefſion,7.11.2. Se&.378. The King 'is capable of an of- 
fice, not touſe,but to grant. A purchaſe is, &c. when one 
Cometh to lands by conveiance or title; and not by tort,as 
by difſciſin, &c, Note that purchaſers of lands, tenants, 
leaſes, and hereditaments, for good and valuable conſi- 
5/4 deration, thall avoid all former-fraudulent and convin 
conveiance, eſtates, grants, charges, and limit of uſes, 
of or our of the ſame. Stat. 27 El. cap.q. (3.b.) 13 Ehc. * 
5. 1.3.80. Twines c.| States. of inheritances of lands, are 
Either certain or unmoveable, whereof Littl. here ſpeaketh; 
or incertain and moveable.as if partition be made between 
two Co-partners of one and the {elf ſame land , that the 
one ſhall have ir the firſt year ,. and the other the ſecond 
year alternis vietbits, &c. (4.2. 1. 1.87. F.N. B. 62. Be- 
rween paſtura (5, paſcuum the legal difference is this , that 
paftura in one ſgnification Tontaineth the ground it felfe 
called paſture, and by that name is tobe .demanded. Paſ- 
caum 15 whereloever cartel are fed, of what nature ſcever 
the ground is, and cannot be demanded in a precipe by that 
name, (4.b.) many things may paſs by a name, that by the 
ſamename cannot be demanded by a precipe, for that doth 
require a mare perſcript form) but whatſoever may he de- 
manded by a pr ec7pe,may paſs by the ſame name by way of 
grant, Tbid. (5.b..) If che feoffor be hound to warranty, 
and ſo to render in value, then is the defence of the title 
at his peril, and therefore the Feoffee in that caſe ſhall 
haye no deeds that comprehend warranty , whereof the 
Feoffor may take advantage. Alfo he ſhall haye ſuch char- 
ters as way ſerve him to deraign the warranty paramount;zbut 
other evidences which concern the poſſeſſion,” and nor the 
ritle of the land, the Feoffee ſhall have them. (6.4. ) 1.1. 
I. & 2.5 There have been cight formal or orderly parts of 
a deed.of feoftment, viz. 1. The premiſes. 2. Hahendum. 
3. Tenendum, 4. Reddend. 5. Theclauſe of warrant. 5. The 
In cujws rei teſlimanium ſigillum,7yc. 7. The date. 8. The 
clauſe of his teſtnbus. 
The office of the premile of the deed is twofold, 1.Right- 


ly ro name the feoffor and the feoffee; and 2. to _—_— 
en 


Of Fee Simple. c 


hend the certainty of the lands to be conveied,&c. Eicher 
by expreſs words, or wiich may by reference be reduced 
to a certainty, for certum eff quod cert. reddi poteſt,g9c. Vide 
libr. The Seal 1s of the eſjential part of the deed. The 
date many times antiquity omitted, for that the limitation 
of preſcript or rime of memory did ofren ia proceſſe of 
time change, and the law was tizen holden that a deed 
bearing dare before the ]imired time of preſcripr, was not 
pleadable;z and ther2fore rhey made their deeds without 
date, ro the end they might alledge them within the time 


of preſcription. The date was commonly -added in the _—— 


Reign of Ed.2. & 3. (6.a.) que ſunt minors culps ſunt ma- 
joris infamig, Reg. he that loſeth /ideram fegem; | becometh 
"infamous, 'and can be no witneſs: Asif a Champion in a 
writ of right become recreant or coward. Bur oftentimes 
a man may be challenged tobe of a Jury, that cannot he 
challenged to be a witneſs, and therefore though rhe wit- 


neſs be of the neareſt alliance or kinred, or of counſel, or 


renant,or ſcrvant to either party, (or any other exception 
_ that maketh him not infamous, or to want underſtanding, 
or diſcretion, or a party in intereſt) though it be proved 
true, ſhall nor exclude the witneſs ro be ſworn. 22 Aſs. 
12.41. If a witneſle be outlawed in a perſonal act, hee 
cannot be joyned to the Jury; Eut yet that is no excepri- 
on againſt him to exclude him to be ſworn as a witneſle to 
rhe Jury ; for that he: with others ſhonld join in verdi& 
with the Jury in affirmanee of the deed, the party ſhould 
be barred of his attaint,becauſe there is more then twelve, 
that affirm the verdi&. - But nore, there muſt be more chen 
one witneſſe, that ſhall be joyned to the enqueſt, Inf. 5.h. 
Max. Witnefles cannot teſtifie a negarive,but an affirma - 
tive.z when a trial is by witneſles,the affirmative ought ca 
| beproved by two or three witneſles,as to provea fummons 
ofthe Tenant, or the challenge of a Juror, &c. But when 
the trial is by verdiG of 12 men, there judgement js nor 
given upon witneſſes, &c, but upon the yerdict,&c. 


B 3 Pro- 


\93 


(4: 6: 


© Of Fee Simple, 
el 1.V1olentd. 

Probatio 5 viva, (c. per teſtes preſumptio J2. Probabilis. 
duplex Lmortua par chartas,gyc. ) triplex. 3. Levis ſeu 
| | temeraria. 
Many time Juries together with other matters,are much 
induced by preſumptions. In caſe of a Charter cf feoffment 
if all the wirneſſes be dead, &c. Then violent preſum- 
rion which ſtands for a proof, is continual and quier pol- 
ſeſſion : for,ex d1uturnitate temporis omnia prejumuntur ſolen- 
niter eſſe ata. Alſo the deed may receive credit per coliatis- 


nem fegillorum ſcripture,7xc. Glan.l.10.c-12. 


Amwife cannot be produced either againſt , or for her 
husband, quis ſunt due anime in carne una. (In ſome caſes , 
women are by law wholly excluded to hear teſtimony, as 
ro prove a man to be a Villain. Mulzeres ad probationem 
Status hominis admitti non debent, Fleta 1.2. c.44. 

In an information upon the ſtatute of uſury, the party 
to the uſurious contract, ſhall not be admitted to bee a 
wirneſſe againſt the uſupper, for in effe& he ſhould be 
teſtis mm Propria cauſa, and ſhould avoid his own bonds, 
&c. Smiths caſe T.8. f. in C.B.ty Brit.134. He that chal- ' 
Jengeth a right in the thing in demand, cannot be a wit- : 
_ _ that he is a party in intereſt. Britton fol. 134. 

Tenementum, 1sa large word not only to paſle lands and 
other inheritances which are holden, bur allo offices,rents, 
commons,profirs apprehender out of lands, &c. wherein 
a man hath any franktenement,and whereof he is ſciled ut 
de libcro tenemento. But hereditamentum, is the largeſt word 
of all in that kind, for whatſoever may be inherited, is an 
hereditamentum,be it corporeal or incorporeal, real, or per- 
{onal, or mixt. 

(6.a.) If a man by deed give lands to another, and to 
his heirs, without more ſaying, this is good, (ut res magis 
valeat.quam pereat if he pur his ſeal to the deed, deliver it, 
m__— livery accordingly. Soit 1s if Agpive lands, ro 
haye and to hold to B and his heirs, this is good by con« 

ſtruction 


Of Fee S$:mple. | 7 


ſira&1on of the Law : bur when form and ſubſtance con- 
cur,then is the deed fair and abſolutely good.(ol.5.4..) In 
ancient charters, &c. there was never mention made of 
the delivery of the deed,or any livery of ſcifin indorſed:for 
che witneſſes named in the deed, were witneſles of both,ib. 

Witnefles are very neceſfary, for the better ſtrengthning 
of deeds, fol.7.b. | 

Heres legitimus eft quem nuptie demonſtrant , and is he to 
whom Lands, Tenemenrs, and Heredirtaments, by the at 
of God,&' right of bloud,do deſcend cf fom eſtate of en- 
heritance, for Solzs Deus facere poteſt heredem non homo; he- 
res ab herendo, nam qui heres eſt, heret,uel dicitur 4b herendo 
quia hereditas fibi heret,@yc. Vide libr. Partus cui natura a- 
liquantulum ampliaverit vel diminuerit , non tamen ſuperabun- 
danter, bene debet inter liberos connumerari. $i inutilia_ noſtra 
reddidit , ut ft membra tortusſa habuerit , non tamen is partus 


monſtroſus. BrafFl.5. f. 437. 


A denizen by the Kings Letters Patents,cannot he hcir, 298 


&c. But otherwiſe is ir, if he be naturaliz'd by 2& of 
Parliament : and if one be made denizen, the iſſue that he 
hach afrerwards ſhall be heir ro him. An alien canno. he 
heir,&c. Propter de fefum ſubjetionis. Fol. 8 a. 

Where the Sons by no poiljhility can be heir to the Fa- 
ther, the one of them ſhall not be beir to the other; as if 
an alien cometh into England, and hath iſſue, &c. 1. 7. Cal- 
vins Cale. 

A man attainted of Treaſon or Felony can be heir to no 
man, nor any man heir ro him, propter deliFum. A man 
hath iſſue two ſons .,and after is atramr,%c. Angl one of the 
ſons purchaſe Lands, and dieth withour iſſue, the other 
brother ſhall be his heir, for the attainder,&c. corrupterh: 
the lineal bloud only, & nor the collateral bloud between 
the brethren,which was veſted in them before the attain- 
der. But if a man after he be attainred have iſſue,&c. Au- 

trement eſt. In caſe, where filiatio non poteſt probart, the child 
may chooſe his Father, 

A man by the common law, {cannot be heir to Goods or 
Chartels, for heres dicitur ab hareditate. Hares aſtrarizs:lo 

B 2 CallC 


8 Of Fee Simple, 
called ab aftre, i.e. an harth of an houſe z cum Anteceſſor re- 
ſtituat hered: in vita ſua hereditatem,qoc. fol.8.b. 

St uxor dicit fe eſſe pregnantem de ipſo defun&to cum non ſit,ha- 
beat heres brevium-de ventre inſpic. nemo eft heres viventis; ap- 
parens dicitur. "Ol 

If a man give land unto two, heredibus,omitring ſuis, 
they have but an eſtate for life, for the uncertainty. ro #. 
6.7.PL.Com.28.b. 


Ceux parolx (ſes heirs) tantſolement font leſtate denheritance 
en touts Feofiments and grants. 
Here Littleton treateth of purchaſes by natural perions, 
and not of bodies politique or corporate. | 
| As the heir doth inherir to the anceſtor,\ſo the ſucceſſor 
dotn ſuccced ro the predeceflor, fond the executor to rhe 
Telſtar. Ns 
| 104, Anancient gran” muſt be expounded as the law was ta- 
20.ken at the time of rhe grant.” T7 E.3.25.b. 
Sub vecabulis Cneredibus ſais Yſomnes Þheredes propingus com- 
prehenduntur,dy remoti, nati,ds naſcituri.fo.9.9.tleta 1. 3c. 8. 
The law is preciſe in prefcribing certain words to cre- 
ate ancſtate of inheritance, for avoiding of uncertainty, 
tiie morher of contention and confuſion. PL. Com.163. 
Tizere bee many words ſo appropriated, as that they 
cannot be legally expreſſed by any other words, &c. Pome 
to eſfatcs of land $;|fome to renures; [ſome to phy ge 
to offences ; [ſome to forms of Originall Wrirs 3 \ſonle to 
warranr. &c. : 
Satus dicitur a ſtands, An eſtate of inheritance granted 


by the great Seal,&c. js deſcendible according ta the courf 
of the common law. 


Corporata, viz. Of Lands and Tenements, 
6 ,Hereditas \ which may pats by Livery, by Deed, or with- 
eſt du- 4 out Deed. 
plex. Jincorporata, as Advowſons,Commons,&c.which 
cannot paſs by livery, bur by Deed. 


The Deed-of incorporget Mheritances doth equal the li- 
Very Of CorPporeate, 


. al. 


Of Fee Simple. 9 
a1 1. S. habend. fibi & ſucceſ. frve h «cd. ſuis & fee s. .Si fait 
{ per Letrers Patents. | 
A conveiance by feoffment cleareth all diſſeifins, abate- 
ments,intrufions,and other wrongful ar defeaſible eſtares, 
where theentry of the feoffor is lawful , which neither 
ſ finc,recovery,nor bargain and fale, by deed indented and 
inrolled doth. Sometime, whenAn eſtate of freehold only 
- doth pals, improperly it is called a feoffmentr. 
Done eſt noſme general plus que neſt feoffment, car done eft ge- 
neral a touts choſes moebl:s (x nient moebles, Feoffment eſt T1ens 
forſque del ſoil. | | 
If a man geviſe lands to a man jn ferpepetunm,or to give, 49 - 
and ro ſell &c. A fee fimple doth pals by the intent of the 
deviſor. Fol. 9.h. | = 
A man deviſeth land ro one (0F ſanguin; ſuo, that 15, 2 tee 
ſimple, bur if ir be ſemin! ſuo, it is an eftate rail. Br. 1: 
tall 21. | . 
SO that,ceux parolx( ſes heirs tantſolement,0yc. Extend not 
I. To laſt Wills, and Teſtaments. 2: Not to a fine, 
jar conuſans de droit come ceo,Cc. 3. Nor to certain relea- 
ſes. 4. Nor to a recovery. 5. Nor to a creation of Nobi- \ &- 
lity by Writ. 
Bur our of This rule of our Author,the Law doth make 
divers exceptions; as, 1: If the Son infeoff che Father, as 
tully asthe Fare. infeoffed him. 2. In reſpe& of the con- 
fideration,as if lands be given in frankmarriage generally. 
3. If a feoftment or grant be made to ayy corporation ag- 
gregate of many perſons capable, - 4. In caſe of a ſole cor- 
_ poration.as if a feoffment in fee be made to a Biſhop, ha- 
bendum,g5c. 1n libera elemofena. 5. In grants ſomerimes, as 
if one coparcenor for owelty of partition grant a rent to 
the other generally, &c. Ipſe etenim leges cuptunt ut jure 
regantur. 6. By the Forreſt Law, if an Afart be granted 
by the King to another habendz 05 tenend. ſibi in perpetun, 
he hath a fee fimple without this word: (heirs) fol. 10.4. 
_ And this rule,&c. extendeth to the paſſing of eſtates of 
inheritances, in exchanges,releaſes, or confirmations thar 
enue by way of enlargement of cſtares,warranty,bargaips 
an 
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and fales by Deed indented and inrolled,&c.In which, this i 
word (heirs) 1s alſo neceflary, for they do tapeamount,to a 
| Feofhnent or grant, @ «bi eadem ratio,ibi idem jus. 
(/5. _ A man may purchaſe lands to himand his heirs, 1. By 
. Feoffment. 2, By Grant. 3. By Fine which is a Feoffment 
of Record. 4. By common recovery, in nature of a Feoff. 
ment of recovery. 5s. By Exchange. 6. By Releaſe to a 
particular Tenant, 9. By confirmation, &c. which are in 
nature of Grants,&c. 9. By bargain and fale by Deed,&c, 
Ordained by Statute. 10. By deviſe, by cuſtome of ſome 
particular place,and by Will in Writing, generally by au-' 
thority of Parliament. 27 H.8.ca.16.32 H.8. ca.i2.34 H.8.| 
caþ.s. / EY 
If a diſſeifin, abatement, or intruſion be made to the 
uſe of another; if ceffy que uſe agreeth thereunto in pays, © 
by. this bare agreement he gaineth a Fee Simple without 
any livery of ſeifin,&c. 


| Sef.2: 
Linea rea ſemper prefertur tranſuerſali. Proximus . excludit 
propinquum, ty pr opinqumus remoti, 0T remotus remotiorem, fol, 


Io.b. | 
Fure propinquitatis, and he that 1s, thus next,: 


Proximum &c. is mediately inheritable. | 
Sumitur & Jure repreſentationis, and ſo one is immediately 
dupliciſc. Z inheritable,and accounted in Law next of 

bloud. 


- ALeaſefor life is made to 4. the remainder to his next 
\of bloud, in this caſe, he that is next of bloud, and ca- 

' pable by purchaſe, ſhall have the remainder , though he 
\ be not legally next to take as heir by diſcent 3 norte the 


diverſity. _ 
Bi. 2. 


. Maxime ſo called,quia maximg eft ejus dignitas Co certiſſima * 


Artoritas, atque quod maxime omnibus probetur. PI. com.27: 
Lineal aſcent is prohibited by the law, but nor Collate- 


ral,&c. fo.11.4, 
PE Lit- 


Of Fee Simple. SE 
Nis 1 Littletons proofs and arguments drawn irom the Wc" 
2 | mon law, are firſt, from the maxims , rules, intendment 
and reaſon of the'common law. 2. Ab autoritate (F pronii- 
By ciats. 3. A reſcriptis valet argumentum. 4. From thc 
nt form of good pleading. 5s. From the right entry of judg- 
ff. ments. 6. A precedentrhus approbatis CF u'll. 7. 4 non uſu. 
>a &. Ab artificialibus argument;s conſequentibus oF concluſtontbus. 
in 9. A commun! opmione juriſpradentium. 10. Ab inconvenenti. 
cc; 11. 4 diviſtone.vel ab enumeratione partium, 12. 4 Majore ad 
me minus, Of a minore ad majus, a ſimili, 4 pari. 13. Ab impoſ- 
zu-' ſibilt. 14. A fine. 15. 4b utili, vel inutiti. 16. Ex abſurdy. 
8.1 17. 4 natura QF ordine nature. 18. Ab ordine religionis. 19.A 
commun! preſumptione. 20. A lefjonibus juriſprudentium. 
the. From Starures his Arguments and proofs are drawn. 
1ys, 1. Fromtherehearfal or preamble of the Starute. 2. By 
Our the body of the law diverſly interpreted,ſomerimes by 0- 
rher parts of the ſame ſtatute, which is benedi&a expoſutio,0F 
ex viſcerivas cauſe z Sometime, by reaſon of the common 
Law. 
adit But ever the general words are to be intended of a law- 
fol, fulact, and ſuch inrerpretation muſt ever be made of all 


7 With that the innocent may nothe damnified, &c. fo!. 
ext, 11.b. « 


There be divers laws in England: As firſt, lex Corone- 
ely 2. Lex oF conſuetudo Parliamentr. 3.Lex nature. 4. Lex com- 
tof mun# Anglie. 5. Statute Law. 6.Conſuetudines. 7. Jus bel- 

' Ht, in republica maxime conſervanda ſunt jura belli. 8. Eccleſi- 
ext aſtical, or Canon Law in Courtsin certain caſes. 9. Civil 
ca Lawmcertin caſes, only in Courts Ecclefiaſtical , bur 
; he rne Courts of the Conſtable,and Marſhal,and of the Admi- 
the ralty. 1o. Lex Forefte. 11. The Law of Marque or Repr1- 

fal. 12. Lex Mercatoria. 13. The Laws and Cuſtoms of 
the Ifles of Ferſey, Gernſey, and Man. 14. The Law and 

Priviledge of the Srtannery. 15. The Laws of the Eaſt, 

ime Weſt, and middle Marches, which are now abrogated. 
27; _ A man that claimeth as heir in fee ſimple to any man by 
ate» diſcent,muſt make hiniſelf heir to him that was laſt ſeiſed 


' of theactualfreehold,aud inheritance; where the unckle 
Lit- can- 
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cannot get an actual poſſeſſion by entry,or otherwile, there j 
the Father cannor inherit,&c, | 
Warranties ſhafl deſcend to him that is heir at the com. 
mon law. Fol.12.4a. 'Y 
Þ:--2 And a warranty ſhall not go with Tenements,whereun- j 
| -599- toitis annexed, ro any ſpecial heir,but to the heir at the | 
Common 14aW. | 


SeT. & 1 
Rf None ſhall inherit any lands as heir,Þut only the blond 
\. of rhe firſt purchaſer. Plow.447. refert 4 quo flat perquiſttum. 
Fleta 1.5. c.1.2. Bract.1.2. fo. 65.67. 
| Multa tra nſeunt ci verſitate,que par ſe non tranſeunt (vid.libr. | 
fo.12.b. 5 E.2. Avowry 207, Whenſoever lands do de- # 
ſcend from rhepart of the Mother, the heirs of the part of | | 
the Father ſhall never inherit, ( e converſo, 39 E.z. 29.' 
7 wa 
heat i.e. cadere,excidere, wel accidere,quod accidit dugbus 
mods,aut perfedn ſanguinis; aut per deli tenents, m—_— 


lud eft. | 
Per judiczum ( aut quia ſuſpenſus per call. t 
{x 1 Go tf” I aut quia abjuravit regni. 
| modis. (aut quia utlegatiss. ; 
t © In an appeglof death,&e. hanging the Proccls, the de- |; © 
3 16: tendant conveyeth away the land,$ after is outlawed, the | © 
 conveiance is good,& ſhall defeat the Lord of his eſcheat; . * 
bur otherwiſe is it if a man be inditted of felony,&c.for in ' 
che caſe of Appeal the Writ containeth no time when the | Þ 
felony was done, and therefore an eſcheat can relate bur | © 
to the outlawry pronounced; but the indictment coatain- ; a 


eth the Time when the Felony was commitrted,and there- 
fore the {cheat upon the ouriawry ſhall relate ro that ; 
rhme. | 

' Tf.Jands holden of 71. S. be given to a Dean and Chap- ; 
-t&r, Major and Commonalty, and to Their ſucceſſors, &c. 7 
And after ſich body politick or incorporat is diflolycd,the ** 


donor ſhall have again the Land;(for that the cauſe of ws 
| gut | 


Sf Fee Simple. 72 
re j Lift or grant failerh: ) and not the Lord by Eſcheat.[But no 
+ ſnch condition is annexed to the eſtate in fee ſimple veſted 
n.  Inany man in his natural capacity , but in caſe where the 

. | donor or feoffor reſerveth ro hima tenure, and then the 
Y | law doth imply a condition in law by way of eſchear, fol. 


! 13.b. 
ws HY SeB. 5. 
Deſcent 1s a means whereby one doth derive him title to 
14 certain Tands,as heir ro ſome of his Anceſtors. Quod priws 
mn, » eſt, dignizs eſt, oo qui prior eff tempore, potior eff jure. 


SefF. 6. - 


Ir. 


of } que il ſoit heir dentzer ſanke. 
* The halfbloud, is no bloud: inherirable by deſgent,be- 
ing not compleat and perfect. Fol. 14.2. | 


Ms | 

il. SefF. 8. HS 

oP Lands, &c, ſhall deſcend to him that can make himſelf 
heir to him that was laſt actually ſeijed of the Freehold of 
the land,&c. Fol.15.4a. 

Whether the ſeifin of a rent reſery'd upon a ftiſe for life 
be ſuch an aCual ſciſin of the land in theeldeſt fon, as the 
fiſter in a writ of right may make her ſelf heir of this land 

e. , To her brother ; admitring there be ſor» and daughter by 

1 One venter,and a ſon by auorher venter. V:d.1ib, Qu. 5 HM, 

t; . 5-34. per Hals Go Ladington. * 35 Afſ.p.2- - 

n * When'.an entryſhall veſt or deveſt an eftate,there muſt 

\e | be ſeveral entries into ſeveral parcels of land,&c. burwher 

at © fhe poſſefſion is in no man, bur the freehold in law is in 

1- © the heir thar entreth, there the general enrry into.one part 

e. reduceth all into his actual poſlefſion. Fol. 15.b. 

ar | Poſſeſſio fratrs 'de feods ſimplici facit ſororem eſſe heredem, 

fil H. 4.1.1.3. Ratcliffs caſe. 

... 7 All the lands aud poſſeſſions whereof the Ringis ſeiſed iw 

c. * Jwre Corona. ſhall ſecundum j15 Corone, atrend upon and fols 
low the Crown. 

16 : Thequality of the perſon deth alter the diſcent. 


fr | Seag. 


LO 


L48: 


| Nulaiatre, de fee ſemp. per diſcent come heir, <9. Si non 


FF: 


oO 
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| Sea. 9. 
Inheritance is not only intended, where 2 man hath 

Lands, &c. By deſcent of inhericage, but alſo by purchaſe, 

Fol. 1644.7. He4.5. * 6. E.3.30. 1 
A man may bave inheritaucein ticle of Nobility,by crea 

gion, by deſcent, and by przſcription.By Creation, by Writ | 

and by Letters Patents. If he be called by Writ to the Par- 
liament, he bath a Fee ſimple in the dignity , &c. Without 
any words of inheritance ; bur if he be created by Letrer; 

Patents, the ſtate of inheritance muſt be limited by apt 

words, or elſe the grant is void, The creation by Writ i 

the ancienter, by Letters Patrenes the ſurer 3 for he may be - 

ſufficiently creaced by Letters Pattents, and made noblegal. , 

beit he neyer fit irParliament, '{ 

Simulier nobilus nupſertt 1gnobik de fnit eſſe nobilig; that is if 
ſhe gain her Nobility by marriage. Bur if a woman be nc , 
ble by diſcent, &c, It is otherwiſe, Fol. 16.b,1.4.118, Aon # 
Caſe. 
Liteleton citeth no Anthoricy , but when the Caſe is rare, E 
or may ſeem doubtfull 3 Preſpecua vera non ſunt probanda. Vi-'y 
de Libra, Cco 

SeA.no. 

Platitum, 4 placendo, quia bene placitare ſuper, ormnes plactt.p' 
Fol.17. a. : AM n i, CC 
_Seiſed, is properly applyed to Freebo ollefled, to 
Goods and Cparrells. Bra lih.s.f 263. Fes Ur 

Demain, of the hand, 3.e. manured by the band , or 're-vt 
ceived by the hand. : 

Seiſttus, Ec. in dominico ſuo ut de feedo,ſe- de res, fo. Di” 
qix home poit autr un manue} ocCupation , gyc. Seiſitius ut 
feodo ſe. de Aduowſon,&'c. | 

Ut de feodo, is to be underſtood politively z where (u:)de 
notat ipſam veritatem , & non ſtmilitudinen ret /1donea perſon 
for the diſcharge of the Cure ſhould be preſented freely, &c- 
By the Patron, Guardian in-Socage ſhall nor preſerit ro a 
Advowſon becauſe by the Law he can meddle with nothing 
that he cannor account for, Fo), 17,b. 


Aduo- | 


Of Fee Simple. IS 
Advocatio, is an advowing or taking into protettion 3 Gy 
eſt jus patronatus. 7 E.3,4. 45 E.3.5. 

Two coparceners,one of them ſhall have a writ of right 
. of Advowlion de medietate advocationzs, for in truth ſhe hath 12.6: 
e.) buta right roa moity : but where there be two Patrons, 
7. and two Incumbents in one Church , each of them ſhall 
X 7 have a Writ of Advowſon de advocatione medzetatis. 

Two fee ſimples abſolute cannot be of one and the ſelf- 

10 me land, fo.18.4. 
" Da CER Se&.11. | 
2. And yethe ſeveral perſons by A@ in law, a reverſion 
IC 1. may be in fee ſimple in one, and a fee ſimple determinable 
y be in another by matter ex poſt fas; as if a gifr in tail bee 
£52 made to a Villain, and the Lord enter, the Lord harh a fee 
_ _ fimple qualified, and the donor a reverſion in fee; bur if 
is it the Lord infeoft the donor, now both fee {imple are uni- 
'NC* red, and he hath but one fee ſimple in him : but one fee 
fon. fimple cannot depend upon another by the grant of the 

party : as if lands be given to A, fo long as B hath heirs 
= of - body, the remainder over in fee, the remainder is 
«YI yo1d. | 


jath 
aſe, 


Sef.n2, 
A purchaſe is always intended by title, and moſt pro-,,. jg 1 9- 
acet.perly by fome kind of conveiance for money or ſome other 
conſideration, or freely of gift. 
, © Anheir-loom, is called principalium or hereditarium. \Si 
un monument ſoit deface in leſzliſe, le heir del Anceſtor poit @- 
- fre- ver ſon aFHon,UTc. 9 Eg. 24. 


, 6 hes CE - 
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1)ds De Fee Tail: 

rſona 

"& See. 13. 


o arg Allzum, derived of tailler ſcindere. Modus (9 conventio 
bing & vincont legem. Fol.19.4. 


. Before the ſtature of Weſt,2, De donis conditionalibus, this 


400 hejr 
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heir in Tail had no Fee ſimple abſolute at the commoy 
law.,though there were divers diſcents. Annuities and uct 
like inhenrances as cannot be intailed within the ſaid Sta 
ture, remetrrat the common law. 

if the Ring *efore the ſtatute,&c. had made a pift in tai 
&c. in this caſe, if the Donee had no iffue, and befor 
the ſtatute had aliened with warranty, and died, and th: 
warranty had defcended upon the King, this ſhould no 
have beuad the King of his\reverſion withour affects : he 
otherwile it was.in rhe caſe of a common perfon, fol.19. 
6 E.3.56. 45 Afﬀſ.p.6. The King can do no wrong,P!.c.246 


Se. 14,15. 


Not only all corporate inheritances which are or may h 
Holden,but alfo all inheritances iſſuing out of any of thok 
inherirances, cr coricerning of annexed to, or exercifibk 
Within the fame tough they lie nor in tenure,may bein 
tailed. As Renrs,Eſtovets, Commons,%c. Or Utlſes,Office: 
Dignities which concern lands, or certain places, &c. Bu 
if the grant be of an inheritance meer perioyal, or ro he 
exerciſed about chattels,and is not ifluing out of land, &c 
As the grant of an annuity of the office to be faulconer,ma 
fter of horſe, %c. Such inheritances caunor be iatailed,be* 
cauſe they ſavor nothing of the reality. Fel.20.4.7 £.3.363 

In thefe caſes the grants,&c. hath a fee conditional,ant 
by his gtant of reſeaſe he may bar his heir, as he might 
have done at the common law, viz. In grant de perſonal in- 
herjitances. PL.C. Manxels c. 

Idem ſemper proximo antecedent? refertur. fol. 20h. 

Theſe words (de ſon corps) are not fo firidtly required 
but that they may be expreſſed by words that amount ti 
as much. 5 H.5. 6. | 

Voluntas donatoris in Charta doni ſui manifeſts expreſſa 0 
fervetur. Quer.dgc. | 

Hf. a man maxke a charter of feoffment of an acre of lanc 
to A.and his heirs,and another Deed of the ſame acre to 4 
ad the heirs of hisbody, and deliver ferfiv _———_ 

E { 
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he form and eftet of both deedsit ſhall enure by moities, 
7.e. to have an Eſtate Tail in the one moity, with the Fee 
Simple expecttant,and a Fee Simple in the other moiry, &c. 
Fol. 21.4. 2 H.5.25. 45 E.3.20. 


| Se. 17. 

Robert gave the reverſion of lands,which Agnes his wife 
did hold for life ro Stephan de la More, Ha vendum poſt mortem 
dicte Agnetss in liberum Maritagium cum Fohanra fil1a cjuſdem 
Roberti, and it 1sadjudged that 1s a good Eſtate Tail.5 E. 

(17s 

' Four things be incident to a frank-marriage. 1. That 
it be given for conſideration of mariage,&c.2.that the wo- 
man or man,that 15 che caule of the gifr, be of the bloud of 
the donor. 3. If the gifr be made of a thing which lyeth 
in tenure (as of Lands,&c. A rent Common,&c. )That the 
donees hold of the donor at rhe rime of the Eſtate in 
frankmarriage made, 4. That the donees fhall hold freely 
of the donor ill the fourth degree be paſt, fo. 21 b.F 

Theſe words(in Hiberum maritagium)did create an eſtate 
in fee ſimple at the common Iaw. And theſe are ſuch words 
of art & fo neceſſarily required,as they cannot be expreſſed 
by words &quipollent,&C. 


Se#.18.* 

Ferdum talliatum,1.e. hareditas in quandam certitudinem [i- 
mitata,viz.Quel iſſue inheritra per force. de tiels dones, (5 come 
loigem.ent lenheritance endurera. 

A gift made to a man (F hered:! maſculs de corfore ſuo Reg, 
Zudic.fol.6. Heredi unide corpore,75c. An exceprion from the 
rule, that all eſtates Tail were fee ſimple at the common 
law. 39 Aſ.pl. 20. 

SeF.19. * | 

Whenſoever the Anceſtor takes an eſtate for life, and af- 
rer a limitation is made to his right heirs, the right heirs 
ſhall not he purchaſors, fol. 22.b. Vide Libr. Non eſt hares 
w1vents. Aud no diverſity when the law creates the eſtate 
tor life,and when the party- A man ſeiſed of lands in - 

&5 WR + | 


& 
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by Indenture makes a Leaſe for life, the remainder to the 
heires male of his own body, this is a void remainder. $3 
Itis ofa gift intaile,the remainder to his own right heires 
for the reverſion is in the Anceſtor, who during his life 
Leareth in his body,all his heires. And the donor cannot 
make his own right heire a purchaſer of an eſtate taile 


: without departing of the whole Fee ſimple cut of him. 
Vide Libr. Dier 156: 


Ifa man make a Feoffinent in Fee to the uſe of himſelfe 
in tail,and after ro the uſe of the Feofie in Fee,the teoffee 
hath no reverſion, but in nature of a remainder albeit the 
Feoffor have the Eſtate taile executed in him by the Sra- 
rute,and the Feoffce is in by the common law. Der 362.b. 

Whoſoever is leiſed of Land hath not only the eſtate of 


w 


the land in him,bur the right ro take profits, which is in 
nature of the uſe,& therefore when he makes a Feottment 


in Fee without valuable conſideration to divers particu- 
lar uſes, ſo mnch of the uſe as he diſpoſeth not is in him as 
his ancient ufe in point of reverter. Fol. 23. 4. Vide Libr, 
Dier.12.Fealty is incident to every tenure (exc. frankalm.) 
and cannot be ſeparated from it. 


SeFf. 20. 


Certain Rul-s r-uching deprees,&c: The firſt is, That a 
per” na'ded toa perſon in theTine of conſangurnity mak- 
cth 2 degree.2. So as how many perſons there be, take a- 
way one and you have the number of degrees. 3. It 1s to 
be noted that in every line the perſon muſt be reckoned 


from whom the computation is made. Vide Libr. gr 


adus 


dicitur a gradiendo,quia gradiendo aſcenditur CF deſcenditur, Fol, 


24.4. Vide, U5c. 


SeF.21. 


empla illuſtrant,non reftringunt Jegem. Aquitas eſt con» 
venientra rerum,qug cunFa coxquiparat, OF que in paribus va- 
tionibus paria jura CF judicia deſiderat; 0 jus reſpicit aquitatem. 
Aigquitas enim eft perfefia quedam ratio que j1s ſcriptum in- 
terpretatur CF emengat. Bra&. lib.4.F0,186. 


See. 


IOW: 1 + TOS: - "OO" - *-- 


- 3.29.2, 
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SefF.22: & 22, 


-# De dones fait en le tail, la volunt del danvy 557 obſerve. And 


tneſe words (queux dotent inheriter ) imply a diverſity be- 
tween a diſcent and a purchaſe. Fol. 24. b. Vide libr. By. t. 
done 42. t. noſme 1. CF 40. A giftis made tva man, and ro 
the hc irs female cf his bcdy, the donee is capable by pur- 


chaſe, and the heir female by diſcent. Fo.25.a. 


Set. 24. | 

Nugcunque que ſer. inheriter per force Mun done en le tail fair 
as heirs wales, covient conveter ſon title tout per les heir males. 
Fol. 25.a. Vide 28 A.6. t. deviſe c.18.1.* 

A deviſe may create an inheritance by other words then' 
a Lift can, yet cannot a deviſe dire an inheritance to de- 
ſcend againſt the rule of law. Vide 1b, 

In an Eſtate Tail, &E: The male muſt make his conyet- 
ance by males, and che female by feniales. 


(+ 


9g , 


If A hath iſſue a ſon and a daughrer, and dieth, and the \ 


fon hath iſſue a daughter and dieth, and a Leaſe for life is. 


made, the remainder to the heirs females of the body of. 


A. In this Caſe the daughter of A ſhall nor take, becauf 
ſhe is not heir. But albeir rhe danghter of the ſon ma- 
keth her conveiance by a male male, ſhe ſhall rake an E- 
ſtate Tail by purchaſe, for ſhe is heir and a female. Fol. 
25. b. 11 H,6.13* 9g H.6.25. 


SefF. 28. - 

No croſs remainder, or other poſsibility ſhall be allow- 
ed by Law, where an Eſtate is once ſetled, &c. and takerlr 
effect. As if Lands be given to two husbands and their 
wives, and to the heirs of their bodies begotten , they 
have a joint eſtare for life, and ſeveral inheritances. 24 E. 


SeF. 29. (7 30. 


20 1.6.38. Videlib. * 5 H.4.3.4. Fol. 26.bs A man” by 


Deed gave lands to Em.late wife of I. M.habend.7oyc predit. 
E. QF hered. I.M: de corpore ejuſdem E. procreat. In this caſe 


GC 2 


the ſon and heir of ,M.5egotten on the body of Em,took 
| | no 


Y 


' 


20 Of Fee Tail. 


no Eſtate with Em. in the lands,becauſe he was named at- 
ter the habendum. : 

A man ſeiſed of two acres of land in fee ſimple hath it- 
ſue rwo daughters and dieth, and the one coparcenor g1- 
veth her part to her ſiſter, and to the heirs of the body of 
her father. ; 

In this cafe the donee hath an eſtate tail in the moiry of 
the donors part; for the dongeis not entire heir, but the 
donor is heir with the donee , and ſhe cannot give to the 
heirs of her own body,and the donag hath the ather moity 
of her ſiſters part fo: life. Les heirs,gy ſes heirs differ. 

For if lands be given to the ſon, and to his heirs of the | 
body of his facher, the ſon hath a fee fimple. Bur if the 
land be given to the ſon, and to the heirs of the body of, - 
&C. e.cſt.ta.f.27 .4. 

Sed. ZI. 


Every eſtate tail within the ſtatute of Weſtm. 2. muſt be * 
Iimited eircher by exprefle words, or words 4qurpollent of 
what body the heir inheritable ſhall iſſue. The grant of a 
. ſubject ſhall be taken moſt ſtrongly againſt himſelf XFo.27. 

b. Vide libr. 18 Afſ. p.5. Armories are deſcendible to the . 
heirs malcs lineal or collateral. : 


[ 


— 


C—— 


See. 32, 

Enant _ | afrer poſſibility of iſſue extinR,hath cer- 
_ .-® rain priviledges in reſpett of the privity of his eſtate, 
of the Wt that was once in him, which Tenant in 
Tail himſelf hath, and which Leliee for life hath not. As 
I.-He is diſpuniſhable for waſt.2.He ſhall not be compelled 
ro atturn. 3.He ſhall not have aid of him in the reverſion. 
4.Up93 his alienatid no wrir of entry in confim?l; caſu.lieth. 
5 After his death no writ of intruſion dorh lie, 6. He may 
We UE Ee Jjoyn 


4 


Of Fee Tail, 


joyn the miſe ina writ of Right in a ſpecial manner. 7.1n 


21l 


a precipe brought by him he ſhall not name himſelf Teaant 


for life. 8. In a Precipe brought againſt him , he ſhall not 
be named barely Tenant for lite, fo. 27.b. 

And yet he hath four other qualities agrecable to a bare 
Leſſee for life,and not toan Eſtate in Tail. 1. If he make 
a Feoffment in fee, this is a forfeiture of his eſtate. 2. If 
an eſtate in fee, or in fee tail, in reyerſion or remainder, 
deſcend or come to this Tenant, his eſtate is drowned,and 
the fee or fee tail execured. / 3. He in the reverſion or re- 
mainger ſhall be received upon his default. 4. An ex- 
change berween a bare Tenant for life and him is good ; 
for their cſtares in reſpect of their quantity are equal , ſo 
as the difference ſtands onely in the quality. 

The ſtate of this Tenant mult be created.altered,&c. by 
the a& of God, and not by the limitation of the party, ex 
dijpofrtrone Tegis, QF non ex proviſgone hominis. Vide Sef. 33. 


fol.28.a.1.11. Lewes Bowles. 


wo 


Cap. IV. 7 x 


Curteſie D'engleterre. 


> 


Sef. 35. | 

A Man ſciſed of an advowſon or rent in fee,hath ifſue 
a daughter, who is married and hath iſſue, and dieth 

{ciſed, the wife before the rent became due,or the Church 

yoid, dieth, ſhe had bur a ſeifin in law , and yet he ſhall 

be Tenant by the curteſfie , becaule he could by no indu- 


firy attain roany other ſeiſin. Et 7mpotentia excuſat legem. 


But 1f the wife in this caſe dye before her entry into 
lands, &c. it is otherwiſe. Vide lib, fo. 29. a. Dier 55. 
3 H.1.5. 

A man ſhal not be tenant by the curteſie of a bare right, 

E. 3 title, 


2 4. 


22 C:rtefie Dengleterre, 


title,u'e,>r cfa revertion,or remainder ex; extant upon any | 
Eſtate of Freehold,unlcts the particular - Eitate be deter- | 
mined during the coverture. * If an eſtate of freehold in 
Seigniories,Rents,Commens,&c. be ſuſpended,a man ſhall 
rot be Tenart by the curtefie. As ifa Tenant make a Leale | 
for life of the Tenancy to the Seignioreſs, who taketh a | 
hp-band & hath iſſue, the wife dieth, he ſhal nor be tenant 
8c. But if the ſuſpen{jn he for years, he ſhall be Tenant 
by the curtefie, fo.29.b. Videli. 1 E.3.6. If a woman ma» 
keth a gift in Tail, and reſerve a rent to her and her heirs, 
and rhe donor takerh hasband and hath iſſue , and the 
donee dieth withour iſſue,and the wife dieth, the hushand ' 
ſhal not be tenant by the curteſie of the rent ; for that the 
rene newly Treferved,1s by the at of God determined,& no 

<\tate thereof remaineth. But if a man be ſeiſed in fee of 
arent, and maketh a gifc in Tail general to a woman, ſhe 
takerch husband and hath iſſue , the iſſue dieth, the wife 
dierh withour iſſue, he ſhall be Tenant by the Curteſie of 
the reat, becauſe the rent kemaineth, fo/,3c.a. 

Four things do belong to an Eſtate of Tenancy by the 
Carteſic,uviz. Marriage , ſeifin of the wife, iſſue and death 
of the wife. Bur 1t is not requiſite that theſe ſhould con- 
car,%c. at one time, and therefore if a man taketh a wo- 
man ſeiſed of lands in fee, aud is diſleiſed, and then hath 
iſſue, and rhe wife die; he ſhall enter,and hold by the cur- 
refie. Soif he hath iſſue which dieth before the diſcen t, 
&c. Vide (1h, By the cuſtom of Gavelkind, a man may be 
Tenant by the curtefte wirhout having any iſſue.9 £.3.38. 

If afcer iſfſue,&c, #ahtscafahe husband maketh a feoft. 
ment in fee, and the wife dieth, the feoffee ſhall hold it 
during the es e hushand,& the heir of the wife ſhall 
not during his, (Carr cat in vita; for it could nor be a. 
forteiture, for that the eftare ar the rime of the feoffment 
was an Eſtate of Tenancy by the Curteſie initiate and 
not conſurnmate. Vod.!.Dier 353: 34 E.3. Cui in vita 13. 

In divers Caſes a man ſhall by having of iſſue,be Tenant 
by the Curtefje, where a woman ſhall not be endowed,$&c. 
73 E.3.6, 17 Ed.3.51. 


Carteſie D'Engleterre. 23 
A man ſtall be Tenant by the Courtefſte of a Common Sans 
nomber, but a woman ſhall not be endowed thereof. A 
man entitled to he Tenant by the Courtefic,maketh a feo(- 
ment in Fee upon condition, and entreth tor che conditi- 
on broken,and then his wife dieth, he ſhall not be Tenant, 
&c. for his title, &c. was inclufively abſolutely extind by 


- the Feoftment. * Vide librum. fo. 30.b. 


Trs ſon1 done al Beron & feme, QF a les heireo que le baron 
ingenera de corps ſa feme, en ceo caſe ambideux ont eſtate 2n 1a 
T,ile, pur ceo que ce parol Cheires) neſt limit a lun plius que a 
lautre, 
| Lef, 28. 


Nul poit ere Tenant in taile appears poſſibility d'iſſue ex- 
tin, forſque un des donees ou le ; mn en ſpecial taile : ne un 
ques ſerra panie de waſt.pur lenherttance que fuit lun foits en luy. 
Mes ceſty en le reverſion poit enter, ſil alien en fee. 


« Sc. 2&5 

Baron priſt feme enheritrix, Sil ad iſſue per luy ne viſe, 1 ſcera 
Te: ant per le Curteſte. O | 

I Ctruſt me) was even now ſo full of wy Courteſfie, that 
I had almoſt forgotten my craft in the taile, wot you what 
] mean 2? why, the two laſt precedent Se&1ons, * If any before 
ſtay behind, Ile bring rhem after with a witneſſe, Thomas 
More,Thomas de la More Anteceſſor mens,miles, creatus fuit, in 
Parliament?, cum Edwardys Princeps ille niger ,dux cornubie 
creatus fuerit. Anno Regni Reg. Edwardi tertii vndecimo. Anng 
Dom. 1337. 


— 


C4*. FY. 


Dower: 
See. 36. ; 
|: A feme ſerra endowe de lag. part des tres, &c. que fueront 


4 Ja baron durant le coverturez iſſint que el paſſe Þ ago de 9. 49 


ans al temps del mort ſa baron.lib.2.fol.93.Binghams Caſe. 
C 4 Dowe- 


24 Dower: 


Dower in the common Law.is taken for that portion, &Cc. | 
which the wife hath for term of her life of the lands or re- 
nements of her hushands,&c. Propter onus matrimonit, OF ad 
ſuſtentationem ſutipſuus oF educationem liberorum, cum fucrint 
procreat?, ft vir premoriatur.Dgs,ex dinatione, Oy eft quaſt dona- 
1:um, becauſe the law it ſeH doth (without any gift) of the 
husband himſelf give ir to her; it is commonly taken for 
the third part which ſhe hath of her husbands lands, &c. | 
After his deceaſe. /ib.rub.c,qo,BrafF. 1.2.ſ. 92. | 

To the conſummation of this dower, three things are ne- | 
2m a viz, Marriage,ſcifin, and the death of her husband, 

0-0 
ba Senna conſuetudinem regni mulieres vidue, (5c. Debent | 
eſe quiete de tallagiis,Cyc. doti ejus parcatur, quia premium pus | 
Aris eſt. Ockamf. 40. 

Where lands or tenements deſcend to the hushand, be- 


a 


my "P48 


m_ 
- 


2.1. fore entry he hath but a ſeiſon in law,and yet the wife ſhal |. 


Þ 


be endowed ; for it lieth not in the power of the wife t6 | 
bring to be an actuall ſeifon-as the husband may aoe of his 


. - , Wifes land, when he is Tenant by the Curtefie F. N. B. | 


149. 

Grandfather, Father and Son,the Grandfather,and father | 
dic, %c. In this Caſe: dos de dote peti non debit z if lands def- :* 
cend to the Father ; otherwiſe is it in a purchaſe, if the 
Grandfather infeoffe the Father,&c.UVide lib.5.E3.t. Douch.”\ 
249. Par c. Nm devent multeribus aſſignari in dotem caſtra qus | 


» fuerunt virorum ſuorum to que de guerra exiſtunt,uel etiam ho- | , 


> 
- oe 4 _- 


magia tF ſervitia aliquerum de guerra exiſtentia.F0.31.b. Pat. | 
i.E.1,Part.1.m.17, | 
Tenant in Fee Taile generall maketh a feoffment in Fee, 


# 


_ and takes back an eſtate to him and to his wife,and to the | 


heirs of their two bodies,and they have iſſue, and rhe wife ; 
aieth,che husband takerh another wife,and dieth,the wife 
ſhall nothe endowed, for during the Coverture,he was ſei- : 
fed ofan eſtate Tail REOL ned yet the iſſue which the ſe- - 
cond wife may have, by poſſibility may inherit. Vide [ib. 
41.E.3,30.Dier. 41, 
Albeit of many igheritances that be entire, whereof no 
| diviſion | 


5 
Fl 
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, | gdiviſtoncan be made by metes and bounds, a woman can- 
- | notbe endowed of the thing it ſelfe, yer ſhe ſhall be en- 
1 | dowed thereof ina ſpecial and certain manner. As of the 
t, third partofa piſcary,tertium piſcem, vel jattum retis tertium, 
- ' Gc.F0.32.4. 17.E, Pow.104. 
E; A woman ſhall not he endowed of a common fans nom- 
r |} beren grofle, nor of an annuiry,&c. Nor of Rents, &c. If 
>, | the Focholds of the Rents were ſuſpend2d before the co- 
; verture, But a woman ſhall be endowed of Tirhes of the 
- | thirdpart of profits of Courts, Fines, Heriors, &c. De null 
l. ' quod eft ſua natura indiviſtbile, Go ſecationem ſive diviſoonem non 
patitur nullam partem habebit, ſed ſatisfaciat ei ad vimentiam, 
5 Brac.g7. Brit. 146. P 
(*\, If theheire improve the value of the Land by building, 
* &c. And on the other fide, if the value be impaired in the 
time of che heire, ſhe ſhall be endowed according o0 the 
'- Valucatthe time of the allgnment, and not accoraing to 
thevalue,as it was in the time of her Husband. 30. E. I. 
Vouch.298. 

It is nor neceſſary that ſeifin ſhould continue during the 
coverture for alcit the husband alieneth rhe Lands, &c. 
Tr | orextinguiſheth the Rents, &c. Yer the woman ſhall be 
{- .* endowed. Bur it is neceſſary that the marriage continue, 
ie, forifthat he diſlolyed the Dower ceafeth. V7 nullum ma- 
0. trimonium, ibj nulla dos; Lut this is to be underſtood when 
2 | rhe husbandand wife are divorced 4 vinculo mati1monity, &Q 44/- 
0- | + aSin caſe of precontrac, conſanguinity, affinity, &c. And 
it, not 4 menſa Qs thoro onely, as for Adultery. /In caſe /of {5 2- 

+ elopement, ſhee ſhall loſe her Dower , hut ſhee is not ( | 
e, | barredof her appeal. Sponte virum mulier fugiens Of atul- 
wh tera facta dote ſua careat , nifi ſponſo ſponte retra#a. Fol 32. 
te} b. Mirr. ca. 5. Sec. s, li. Intrat 224. If a man ſeiſed of. 
fe Landsin Fee tooka wife , and infeoffed eight perſons, 
; Writ of Dower was brought againſt theſe eight perſons, 
e-' andtwoconfeſle the ation , and the other fix plead in 
ib. Barre, and deſcend to iflue,the demandant ſhal have judg- 

ment to receive the third part of two parts of the land in 
cight parts to be diyided, and afcer the iſſue being _ 
or 


/ 


asf * 


a 


_ 


Dower. 


26 


for the demandant againſt the fix,the demandant ſhal have 
judgement to recover againſt them the third part of fix 
parts of the ſame land in eight parts to be divided, and fo 
in ſome caſes, where the hushand was ſole ſciſed, the wie 
ſhall not be endowed in ſeveralty by metes and bounds. M. 


2. and 3. Eliz. Dier 187. b. 


Nota. The endowment by metes and bounds, according 
to the common righr,is more beneficiall to the wife then 
to he endowed againſt common right ; for there ſhee ſhall 
hold the land charged, in reſpe of a charge made after her 
tirle of Dower. It is neceſlary for the wife afrer the deceaſe 
of her husband,as ſoon as ſhe can to demand Dower before 
good reftimony 3 fgr otherwiſe ſhe may by her own de- 


— — 


"I" 
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taulr loſe rhe value afrer the deceaſe of her husband , and : 


hea damages for /detaining ofher aower, Vide [5, Et | 
Dotes ſuas hahere non poſſunt ſine placito. The mean values 
and dammages are to be recovered againſt the Tenant 


—_— Or 


ina Writ of Dower, M.8.and 9. El;z.Rot. 904. conj.Ban- | 


co. Vid. 75c. 


If the wiſe be paſt the age of 9 years at time of the'ithe | 


death of her husband, (albeit he were but 4 years old) ſhe 
ſhall be endowed, quia minor non poteſt doters-promereri , ne- 


que virum ſuſtinere 3 nec obſtabit multeri petenti mjnor etas viri. 
So that albeit concenſus non concubitus facit matrimonium, and 
that a woman cannot conſeur before twelve , nor a man 


before fourteen. Yet this inchoate or imperfe& marriage 


| (from the which either of the parties, at the age of con- 


. ſent, may diſagree) after the death of the husband ſhal give 


Dower to the wife, F0.33. a. 


Eſt, uxor de fafto, UF de jure. Fol. 33. b.Vid.tyc. Cnely 


ſhe that is a wiſe, (5 de jure in favorem vite, ſhall have an | 
Appeale, &c. Buta wife de fa&o, ſhall have Dower , if di- 


vorce te not had,&c. 50.E.3.15 10.E.3. 35. 
Seet. 37. 
Rationavilss dos eff cujuſlibet mulieris de quocung) 


enementg 


_ Fertiq pars omnium tram7yc. que vir ſuns tenuit in diminico ſuo 
at de feodv, UC. 


By 
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Dower 27 
By the cuſtome of Gavelkind the wife ſhall be endowed 
of the moity, ſo long as ſhe keep her ſelf ſole and without 
child,which ſhe cannor wave, and rake her thirds for her 
life : for conſuetudo tollit communem- legem. Stat. de conſuet. 
Cancie, (xc. And as cuſtoms may inlargs, ſo ir may abridge 
and reſtrain it ro a fourth part, &C: v0 na ſignifieth wi- 
| dowhood, fog3-b. 7n fine marg. FAY 
| 
| Sef. 39. 
' _ Afﬀeaare oft fidem dare , o&5 ſponſalia dicuntur futurarum nup- 
' tarum repromiſſio ty conventio. : 
; Bur Chis)Dower ad oftium ecclefie is ever after marriage 
| folemnized; for that beforc marriage the woman 1s nor in- 
tiruled to have dowerz certainty is the mother of quiEt 
ana repoſe, Fol.24.h. _ 
The Law hath provided, quod wvidua poſt mortem marit! 
| < ſut non det aliquid pro dote ſua , oF maneat in Capital! __— 
| mariti ſui per go.des poſt obitum mariti ſui, infra quos dies aſ- 
' fignetur ej dos ſua nift pris ei aſſienata fuerit,0&c. Cy habeat 14- 
\ | tionabile eftoveriuny ſuum interim in Communi, yet becauſe 
- } there wasno penalty,&c. inflicted, the Tenant of rhe land 
, May drive her to ſue for her Dower. Mag. Chart. ca-7- 
| If the heir,8&c. pur her outwjrhin the 40.days,&c. She 
| Way have her Writ de quarentina habenda. A jointure made 
} [0 


«© © X40 
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In /"Eag of Dower, is now the fureſt way,8Cc. fol. 

34.b. 
=  Whereſoever the Writ demands Land, Rent,&c. In cer- 
, | tain,the demandant afrer judgement may enter or diſtrein 
| before any ſeifin delivered ro him by the Sheriff upon 4 
Writ of habere facias ſeiſiam-Bur in Dower, c. the deman- 
dant cannot enter,&c. until execution ſued, for the Writ 
demandeth nothing in certain. \4ilignment of Dower mu 
ether muſt be by the Sheriff, by the Kings writ, or elſe bY 
the heir or other Tenant of Land by conſent and agree- 
menr between them. 
:1 If the husband make ſeveral feoffiients of ſeveral par- 

cels, and dieth, and one Feoffee afſign Dower to the wife 
of parcel of Land in fatisfation, &c. The other _— 

a 
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28 Dower. 
ſhall take no benefit of this aſſignment, becauſe they are 


ciſe, if the husband dieth ſciſed of other lands in ſee fim- 
ple, &c. And his heir endoweth the wife of certain of 


| 


Ll 
: 
£ 


| 


ſtrangers thereunto and cannot plead the ſame. But in that | 


: 


. 


thaſe lands in full fatisfation,&c. This athignment is good, | 
and the ſeveral Feoffees ſhall take advantage of it. And | 
therefore if the wife bring a wrir of dower againſt any of | 


them, they may vouch the heir, &c. So as there is a privi- 
tj in this reſpe& berween the heir and the feoffees, and by 


this means,the ſame ailignment may be pleaded by the heir | 


that made it. 33 Ed.3. tit. Fadgm. 254,05. 


 Theaffignment muſt be certain, and abſolute, and by . 
ſuch as have a freehold, or againſt whom a writ of dower 


doth lie,&c. fol.3 5.4. V7de lib. 


There needeth neither livery of ſeifin, nor writing to | 


any aftignment of dower,becauſit is due of common right. 
Aftignment muſt be of ſome part of the land, or of a rent, 
£:c. ifluing out of the ſame, Dzer g1. 


Sed. 40. 

Tenant for life of a carue of land, the reverſion to the 
father in fee,the ſon ant heir apparent endoweth his wife, 
&c. Ex alſenſa patrzs, Tenant for life dieth, the hushand di- 
eth, this is no gond endowment, &c. becauſe the father at 
the time of the atl-n:, ha4 but a reverſion expetant upon 
a ireehold, whereof he could not have endowed his own 
wite; and alheir the Tenant for life died, living the huf- 
band yet, quod initio non valet, tradFu temparis non convaleſcet. 
Fo 35.4. £ | 

If the heir apparent be within age, yet the endowment 
ex aſſenſu patris is g9vdz bur otherwiſe it is of dower ad oftiz 
ecclefte. 2 H.z.Dower 199.F0.35.b. 

Ten things are neceſſarily incident to a deed,viz. Firſt, 
Writing. 2.1n Parchment or Paper. 3. A perfon able to 
contract. 4. By a ſutticient name. 5. A perſon able to be 
contracted with. .6. By a ſufficient name. 4. A thing ta 
be contracted for. 8, Apt words required by Law. g.Sea- 
ling. 10, Delivery. | 

Tra- 


Dower. 29 
Tradition of a deed (only) to the party to whom it is 
made; i5 tufficient 3 and then when words are contrary to 
the At which is the delivery, the words are of none et- 
fe, non quod diftum eft ſed quod fattum eſt inſpicitur. But it 
may bedelivered to a ſtranger as an eſcrow, &c. Becauſe 
the bare Ad of delivery to him withour words worketh 
nothing, fol.36.4.H.12.R.inC.B. Dier gs. | 
Cartarum alia regia, alia privatorum,QCs regiarum alia priva-\t 
ra,alia communis,0F alia untverſitatis. Privatorum, alia de pr 
ro Feofſamento QF ſamplici, alia de Feoff. conditionali , frye con- 
ventionali,alia de recognitione pura,vel conditionali,alia de quie-{ 


| teclamantia alia,de confirmatione, (4c, Verba intention!, non 6/ 


contra debent inſervire. | 

Carta non eſt nift veſtimentum donationss,ftve orationjs, Fleta 
[.6.ca. 28, Nemo tcnetur «rmare ad verſarium ſuum contra ſe. 
Scriptum eſt 1nſtrumentum ad inſtruendum quod mens wult. Carta 
eſt legatus mentis. Benigne ſunt faciende interpretationes car- 
tarum,propter ſrmplicitatem laicorum, ut res magis waleat quam 
pereat. Bract.1.2. fo.94,%c. | 

Nthil tam conventas eft naturali equitati quam woluntatem 
domini volentis rem ſuam in alium transferre ratam habere. 
Plow.Com.fo.161.b. % 

Re,uerbis, ſcripto,conſenſu, traditione JunFurs veſtes fumere; 
pa#a ſolent, PI. Co.161. Verba cartarum fortiug  accipiuntur 
contra proferentem.Generale dium generaliter eſt intelligendum. 
Verba detent intelligi ſecundum ſubiftam materiam, Carta de non 
ente, non valet; | 


SeF. 41. 


A jointure. was no bar of Dower at the Common Law. 
For a Pghe or tice chat one hath to a Freehold cannorhe_ 
barred by acceptance of collateral fatisfation. Bur now 
by the ſtatute of 275 H. 8. ooo p | 

Tf ajointure be made to the wife according to the pur- 
_ of __ ſtatute, it is a-bar of her Dower 
1% tiungs are required to a perfe& Jointure. x. It is 
take cffect for her life in poſſeſſion or profir prefently hee 


the 
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the deceaſe of her husÞand. 2. That it be for term of her | 


own life,or greater eſtate. 3.It muſt be made to her ſe f, 
and to no other for her. 4.1t muſt be made in fatisfation 
of her whole dowcr.and nor of part. &c. 5s. It muſt hee 


\ 


either expreſſed, or averred to be in faricfattion, &c. 6. It 


may be made eit:1er before or after marriage. If rhe join- 
ture be made betore marriage,the wite cannot wave it.and 
, claim herdower at the Common Law ; but if it be made 


, 


w 21 Cane 


after marriage,ſhe may wave the ſame, &c. F9.36. b, Vide, | 


Cc. Dier 3529. 


The wife ſhall not be barred of her jointure, albeit her 
husband commit Treaſon or Felony, as the ſhall be of her | 


P—_— —— 


Dower ad oft;um Eccle. Fc. By the Common Law. Bur 


nowat this day by the ſtaruteof the 1 £4.5.c.2. and 5 Ed. | 


6.c.11. The wife of a man atcainted of Felony ſhall not 
ole her dow-r. 

A jointure made to the wife, under or above the 2ce 
6f nine years 1s good; and ſoif Dower ad oftium ecclefie, 


dc. being nade by aflenr, &c. Conſenſus tollit errorem, fot. | 


37.4. | 
Set. 43. 


Zou le certainty aþfriert queux terres, (3c. Feme avera per | 


la Dower, !a le feme entra apres la mort ſa baron, ſans aſſign- 
ment de nulluy. 


SeF.45. : 
 Thewife ſhall not be endowed of lands,&c. which her 
husband holdeth jointly with another at the time of, &c. 


Of his death : tor the jointenant which ſurviverh claimeth : 


the land by the feoftment, and by the ſurvivorſhip, which 


is above the Title of Dower, &c. But Tenants in common - 


have ſeveral freeholds and inheritances, and rhtir moi- 


ties ſhall deſcend to their ſeveral heirs , and: therefore : 


their wives ſhall be endowed, fol.37.b. 
Sea. 46. 


Sabo fra. = 


aw ea a _ Xa - fn 


' £iſueenle Tail, pit enter ſur la poſſeſſion la ferne endoye 


ad off. eccleſ. apres Ia mort ſa baros. 


The ' 


wo Ah ae 4 atalY ww *»3 
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Dower. 21 
The husband is ſciſed,%c.being within age he cannot by 


| 4 yoluntary Ad bind himſelfe:bur ocherwiſe is it where he 


doth an a&,whereunto he is compelled by Law. Fo. 38.4. 
And ſo an Infant cannot endow his wife ed ofi.eccl.but he 
may endow her ex Aſſ.patriszbecauſe the Father is ſole ſet - 


* ſed, &c. And the Son hath nothing, &c. 


SeF. 48. 
Guardian in chivalry, &c. Is not poſſeſſed of the Land 


| untill he doth enter,-ecaule it is hm the ward- 
| ſhip of the body he is poſlefied be 


tranſitory. 
| Ifrer the ovardian hath entred,&c.A Writ of Dower li- 
. ethagainſt him, and not againſt the hejre who is Tenant 
: of the Freehold;becauſe the Law hath rruſted him to plead 


ore ſeiſure, becauſe it is 


for the heire within age,that is in his cuſtody, and alſo for 
his own particular intereſt,&c.F0o.38.b.Vide oF quere. 44. 
E.3.13-4,H.6.11. 

If the heire(before the gardein enter )endow the wife of 


* + more than ſhe ought.and the gardein aiſigne over his E- 
| Nate, his Aſſignee ſhall have no Wrir of Admeſurement, 


becauſe it was a thing in aion:But the gardein himſelfe 


- ſhall havea Writ,&c- Stat. Weſt.2.ca.7. 


And ſo ſhall the heire have a Writ &c. At full age: and 
ſome have ſaid,that in that caſe he may have it within age. 
F94.29 a Vide,gdyc. F.N.B.149. 

Fudicium quaſi juris diftum, the very voyce of Law and 
right, and therefore: yudicium ſemper pro veritate accipitur. In 


. every judgement there ought ro be three perſons, ador , 


rews, Of judex. Fo.39.4. 


The common Law giveth this priviledge to the Land, 
' holden by Knights ſervice, viz. That it ſhall nor be dif- 
_ memhhred ; but the whole Dower taken of the Lands hol- 


den in Socage,, for that the Knights ſervice is for the de- 
fence of the Realm, which is pro bono publico, and therefore 


to be favoured. 


SeF. 49. Sef. 50, 


Lou ke judgment eſt fait en Court le roy, 0u en aut.Court, gyc. 
le 


337 : 


PF 
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le feme poit perender ſes vicines (5 en lour preſence endow luy in, 
per metes oy bounds de la plus beale,gc.que el ad ceme gardein 
en ſocage,CF cer & ſobugon del Gardein en Chivelry durant le n-\ 
nage lenfant. 7 
Led. $2. 
Ifa man taketh awife ſeiſed of Lands, &c. In Fee hath 
Iſſue , and aſter the wife + atraintea of Felony, ſoas the: 
if cannot inherit to her, yet he ſhall be Tenanc by the. 
Currefie, in reſpec of the ifſue which he had before rhe 
Felony, and wiich by pollibility might then have inheri-. 
red. Eut if the wife had been attainred of Felony before. 
the iſſue, albeic he hath iſfuc afrerwards , he ſhall nor be: 
Tenant, &c. Fo.40. a.Exce * Bs wit be attyally ſeiced 
the heire ſhall nor make his - Np eb ME fe . and| 
this is rhe reaſon that a man ſhall not be Tenant AY the” 
Currefic of a ſeifin in Law. Lib.8 fo.34.7n Faines Cale. 
Se. 53. 
$i Teniments ſont dones a un home, ts a les heires qus i en- 
gendera de corps ſa feme.en tiel caſe la fee nad riens, (5c, 
Vne 4 le baron dcwne [ans ifſue, me la jeme ſer. endowe, per ce0 
que be 4 el per poſiorlity purſſett aii.per. me It baren pit eh 
eriter. 


A nan ſeiſed of land in generall Taile, taketh wife, and- 


after is actainted of Felony, before rhe Statute of 1. E. 6, 
The ifTue ſhould have inherited, and yer the wife ſhould 
not have bm endowed : For the Sraturte-of Weſf.2.ca.1. re- 


CE —_ the iſſue in taile,but not the wife in that caſe. = 
\ atrhis day if the husband be artaint of telony the wite 
a Thall be cn 


dowed, and yet the iſſue ſhall nor inherit the. 

lands which the Father had in Fee fimple. If the wite: 
e irom her hushand, &c. ſhe ſhall be barred of het: 
wer, and yet the iſſue ſhall inherir. | 


| SEE. $9. 

The Law hath inflifed five puniſhments upon him that is 
attainted of Treaſon or Felony. 1. He ſhall loſe his life by: 
an iniamous death ofhanging,&c. 2. His wife ſhall loſe het! 
Dower-3.His bloud is corrupted, his children niade igno- 


Cen SAFE REEE Fein 


life grant over his Eftate to another, if the grantee dycth, 


_ or Tenant in Dowet grant over his Eſtace,or hers, &c. Fo.41. 
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bleif,&c- And cannot be heirs ro him, 4. He ſhall forfeir 467 
all his Lands, and Tenements. F. All his goods and, Chat- 
cels. / Bu the wife of a man attaint of Felony ſhall be endow- 22. 
ed by force of the ſtaruce in that cale provided, 

If the heir be vouched by the Tenant in the Writ of Dower 
in thegard of the gardein, The gardein ihall plead it as well 
when he comes in as vouchee, as when he is Tenant. Allo if 
the Lands bolden in ſocage be not equall ro the lands holden 
in chivalry, ſome ſay that the defendant in the Writ of dower, 
muſt have aſſets in her hands tothe value of her Dower, fo as 
he thall not be partly indower againſt the gardcin, 'and partly 
retain in her own hands. 18. E, 3.4. But by 25. E. 3.52-b- 
auterment eſt que eſt melior opinion, &c. 


— 
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Sect. 56. | 
F Tenant per terme dauter vie dycth, living ceſty que vie, he2.$g2 | 
that firſt entreth thall hold the land during that other 
mans life 3 and heisin Law called an Occupant, becauſe his 
ticle is by his firſt occupation. And lo if Tenant for his own 


there ſhall be an Occupant 3 ſoiris if Tenant by the Curtekie 


4.1.6.3 TOY tempus occurrit regi in this caſe. 
There can be no occupant of any thing that lycth in grant 

and that cannot paſſe without Jeed, denial every Occupant [2 +. 
mult claime by a que eſtate, & avery. the lite of Ce que vie. 

It were good to prevent the incertainty of the eſtate of the 
Occup. to add theſe words (to have and to hold to him and 

to his heirs during the life of Ce* que vic) and yet the Leſſee 

may affine it'to whom he will , or if he hathalready an E- 

ſtate for another mans life without theſe word s, then ir were 

D good 


tre 


— 
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' good for him to aſfiznhis Eſtate to divers men and their heirs, 


during the life of Ge* que vie. Lir. 167. Dier 253: 

If -a.Leaſe be mide to A;,, 8c. For terme of his owne life , 
and the lives of B.and Cz thcletſce hath bur one frechold which 
hath chis limitation, during his own lite,and the Tives of two 
oti1ers;and here note a diverlity between leveral eſtates in leve- 
rall degrees;and one Eſtate with ſeveral limitations; for in the 
ficſt,an ERtatT Tor a mans owne life is higher thea for another 
mans lifezbut mn the ſecond ir is not.l. 5. Roſſes caſe. 

If Tenant for life infeoffz him in the remainder for life, 
this is a ſurrender, and no forfeiture z and albeit an Ettate 
for term of a mans own life be but one Freehold, yer may ſe- 
verall Freeholds in certain Cales be derived out of the ſame, 
Vide lib. 

A. and B. joyntenants,A. for life and, B. in Fee, joyne ina 
Leaſe for life, A.hath a reverfion,and ſhall joyn in an aRian 
of Waſte. Tenant for life and he in the reverſion joyne in 
2 Leaſe for life, ir is (aid that they (hall joyn in an aRion of 
waſt, and that the leflee for life ſhall recover the place waſted , 
and he in reverſion, dammages, Fo.42.a F.N,B. 59. F. 13. 
H.7.15. 

If a man make a Leaſe of a Mannor worth 20. |, per aunum 
to another until 100 |. be paid,in this caſe, becauſe the annu- 
all profits of the Mannor are incertain, be hath an. eſtate for 
life, iflivery be made dererminable upon the levying of a 100 
1,Fol.4 2,4. , 

Andyetin ſome Caſes a man ſhall have an incertaine 


| Intereſt in Lands, &c, and' yet neither an Eſtate for 
life, for years,or at will, As if a man by his will in writing _ 


deviſe his lands to his executors for payment of debts, and 


untill his debts be paid 3 in this Cale the execuors bave but . 


a chattell , and an incerrain intereſt inthe land untill his 
debts be paid 3 for if they, ſhould have it for their lives, then 


by their death their eſtate - ry ceaſe, and the debts unpaids 


but being a Chartell, it ſha'l go to the executors of exe- 


cutors, &c. And ſo note adiverfiry between a deviſe anda þ 


conveiance at the common Law in his life time. 1, 8. Man- 
nings 


\ 2 


S- A, «a, 


_ 
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ning. - The Law which abborreth injury and wrong, will 
never ſo conſtrue any AR,&c.as ir thall work a wrong 3 wheo- 
ſoever the wo: ds of a Dced , or of the parties without Deed 
may have a double .intendment, andthe one ſtanderh with 
Law and Rizhr, and the other is wrongfull and againſt Law, 
the intendment that Randeth with Law 'Thall be taken, 
Fo0.42.b. 
The Law more reſpeReth a lefler cſtare by right, than a 
larger eſtate by wrong. © Y 
enant in taile made a Leaſe co another for terme of life 
encrally, and afcer releaſed to the Leſl e and his heircs * al- 
ic berweenthe Tenant in Taile and him a Fee fimple paſ- 
ſed, yer after the death of the Lefſor,:the entry of the iſſue in 
Tail was lawful! 3 which couid not be, if it had been a Leaſe, 
for the life of the Lefſce, for then by the releaſe it bad been 


. ,_. a diſcontinuance exccuced. = 


| Sefa.57. 
Tenant per vie ad franktenement,C null auter de meind.-Eftate. 
Many that have capacity to take, have no abilicy co infeoffe, 
&c. As Aliens borne, Traciors,Felons, &c.Ideors,madmen, 
a feme covert,an infant, a man by dures, &c. For the feoffe- * 
ment,8&c. of cheſe may be avoided. Brit. fo.88. 

In judgment of Law, the King as King cannot be (aid to 
be a minor, for when the Royall budy politique of the King 
doth meet with the naturall capacity. in one perlon, | the 
whole body ſhall have the quality of the Royall policique, &<&. 
omne majus trabis ad ſc quod eft minus. 

A Licence for alienation grew by the Statute of the 20. H. 
3- 20, Aſſ-pl.17. by Skipwith.vide lib, 

By rhe Scature 1 E.3.c4.12.G 34.Ed.z. cap.15. Alchough 
the Kings Tenant in chiefe, &c., do alien all or any part 
withou: Licence, yet is there not any forfeicure of the ſame, 
but a reaſonable fine therefore to be paid. | 

The Statute of 18.E, x, De quia Empior, Fe. batb in effe& 
asto the common perſons, taken away the Stature of Mag. 
Charts eap.3 2. tor thereby it is provided, «<Vuod liceas unicuiq ; 
libero homini trans (uas, fc, - partiem inde ad woluntatem (u- 

4 an 
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am vendeve, ita quod Feoffatus teneat, W'c.: de capitali dommo. 


.Nore firit, that this word liceat , proverh-that the - Tenant: 


 Aſſ- p-7. w.2.c.18. $6.Mers. 13.E.1.27.E.3.0.9. 23-H.8.c.6.. | 


could nor, or at leaſt was in danger to alien parcell of his I c- 
nancy, &c, upon the ſaid A of Mag. Charts. 2, That upen 
the Feoffinent of the whole , the Tenant ſhall hold: ot-the 
chief Lord. 3. Thar che Tenant might enfeoffe one: part 
to hold pro partzcula of the chief Lord, Buc chis Act (the Kiag. 
being not named) dothinot take away the Kings Fine due to 
him by che Statute of Mag. Charta. T enanr'by Statute Merch, 
Statute Staple, or Elegit, are (aid to hold land, ut {iberum 
Tenementum, untill thcir debt be paid 3! and yer they have no; 
Freehold, but a Chatrel, &c. But (ut) is tmilirudinary,. be 
cauſe they (hall by the Scatutes have an Afſ- as the /Tenanr,of 
the Freehold ſhall have: -and yet nullum”furile ft idem: 28; 


F.N,B. 178. 


Sh 
Ce nn - -—-— - _— 


4s. a 
—— 


Cunar..Vl.. 


H—_—_—_—_—_—— 


\ » 


T enant for Term of yeers. 
| 


Here be thiee kinds of perſons who at-this day may make 
leaſes for three lives, or XXI yeers, &c, which' could 


» Sect. 58- © -- 43! 4 4 


not (9 doe when L:itleton wrote : vi." 1. Aby perſon 'f[cifed | 


of an eſtate cail in his own right. 2. Any-verſon ſeiſed bf an 
eſtare in Fee {imple in the right ot his' Church. ' 3. Any 


| husband and wife (cifed of any eſtate of- inheritance in Fee 


ſimple, or Fee taile in the right of his wife, or joynily; with! 


his wife, before the coverture, or after 5 And theſe- kre made | 


good by the Statute of 32. H,8. But the Statute of 1; Elzx; 
13. vp 18, EL, and 1. Rgg. Fac. are diſabling, Fidetiby. bc. 
+5. J0.0, | | : | : © | "G*'] 
If rwo feverall Tenants of ſeverall Lands, joyne in 4 leafe 
for years by Deed indenture, theſe be 'feverall -Jeaſes'; -and' 
| | | ſeverall 


ty þ 


S444 . % RS ade. 
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| ſhall be Parſon, this is a good Leaſe for 
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leyerall confirmations of each of them, from whom no inte- 
reſt paſſeth, and work not by way of concluſion in any ſore, 


becaule (everall intereſts paſſe fromthem, Fol.45. a. Vide 


Hare. | ; 
' Whenſoever any.intcreſt paſſeth from the party, there can 


be no eſtoppell azainſt bim. H. 44. EL R,1459.ca.8, 2": 
Leaſes = lives or years are of three/nat TS: e voida« 

ble by entry,and lome void without entry. Pide; ee. '3 2.H.8.c; 

28.1,3.59.60.33.H.8. Dy. | | EY 2 
Smape Terminus (in Law) doth not only fgnifie the li- 


mits and limitation ot time, bur alfo the eſtare, ;and intereſt 
that paſſeth for'that time.. As if amanmake a Leaſe for. 21. 
years, and after make a Leaſe to begin a+ Fine && expiratione 
predicti termini, ec. and after the Leaſe firſt made ' is (ſurren=- 
dred, the ſecond: Leaſe ſhall beginpreſently : bur if jit- had 
been to begin poſt-frncm &@ expirationem pradict. 21 auth W's. 
the - ſecond Leate ſhould not begin, rill after the firit Terme 
&c., be ended by effluxion of time. (Fol. 45.) l. 1.2154-1.8. 
145. Pl.c.198, 7-59 

Terminus annorum certus eſſe debet &@ determinatus, 1d cer» 


rum eft quod certum reddi poteſt.14.H 8.14. 
The yers muſt be certain when the Leaſe is to take ef= 


fe& in intereſt or poſleſhon.l1.155.156.1,6,34-35- 


If the Parſon of D; makea Leaſe of his glebe for . three 
yeares,- and ſo from three years to three yn ſolong as he 
1X years, if he cons 
tinue Parſon ſo long, firit for three: years, and after that for 
three years 3 and for the reſt uncertain. Terminus vita eff itt- 
eertus, fc. And therefore if a man maketh a Leaſe for 21 
years-if I.S.live ſo long, this is a good Leaſe,and yer certain in 
incertainty.1.Pl.c.273, Ms | | 
Any eſtate for life, being an eſtate of Frechold, againſt 
whom a Prec.quod redd. doth lye, is an higber and' greater &» 
ſratethen a Leaſe for yeares.F0.45.b. 
Albeita Lea(efor years mult have a certain beginning and 
a certaine end,yer the continuance thereof may be incertain,for 
the ſame may ceaſe'and revive again in many Caſes. Vide Cc. 
(Fo.46.4,)6.E.6.Dy.7 2.accord. D 3 | Tf 
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If a feme covert leavie a fine alone, If the busband enter and 
avoyd the fine, and die, the whole eſtate is ſo avoyded, as tt 
ſhall not bind the wife after his death. If a woman be en- 
dowed of an Advcwſon which is appropriated, and thee pre» 
ſent, and ber Incumbent is ein Aadred, and inducted, 
albeit che Incumbent die, yer is the gpproptiation wholly 
diflolved 3 becauſe the Incumbent which came in by preſen- 
tation, had the whole ſtare in him, 2.E.3.8. per Scroop. 
A releaſe made to Tenant for years, is nor good :o himto 
increate his eſtate before entry 3 but he may releaſe the ren: 
reſerved before entry, in reſpe& ofthe privicy. 

+ | Neither can the Leſſor grant away the reverſion by the 
name of the reverfion before entry.\, But the Leſlee before 


uy Z275.entry bath an incereſt, rntereſſe termini grantable ro ano- 


ther. (Fo. 46. b.) Vide &c. D.454. 567. Ifalcaſe be made 
to 2 baron and feme for term of their lives , the remainder 


. to the executors of the ſurvivor of them, the husband grant 
- away this terme and dieth , this ſhall not bar the wife, for 


n _ wife had but a poſſibility, and nointereſt. H.17. 
I. . 4 " | 

If a leaſe be made by Indenture, bearing date 26. Mail, 
&c. Tohave and to hold from the making hereof, or from 
henceforth, it ſhall begin on the day in which it is delivered, | 
Ecc. Bur if it be 2 die confefionis, then it ſhall begin the next 
day after the delivery. 1.2.5. Pl.Com. 148. l. 5. Fo.1. Dy. 286, 
& 307. 1.5. f.x. i 

A rent muſt be reſerved out of lands or tenements,where- 


/ 4 &.unto the Leſſor may have ecourſe to diftreine, and therefore 


rent cannot be reſerved by any common PLL out of any 

p pemmmmnmm jp erg as Advowſon, Common Offices, 

Corrodie, Mal&ure of a Mill, Tythes, Fairs, Markets, Liber- 

ties, Priviled md Franchiſes, &c. But if the Leaſe be made 
Dee 


. of them by for years, it may be good by way of con- 
waR, to-bave an Action of Debt; but diftraine the Leflor 
cannot. Neither ſhall it paſſe with the grant of the reverſion, 
for that it is no rent incident to the reverſion, But if any 


_— in ſuch caſe upon a Leaſe for life, it is - > 


% +> . 


Tenant for terme of years. 59 
for that no aQion of debt doth lie. (Fo. 47. 4.) 1.7. 23. 4.100 


$9.30. Aſſ. p-5- 


Note a diverſity berweene an exception, which is ever | 


part of the thing granted, and of a thing ineſe , and a reſer= 
vation which is alwayes of a thing not in eſſe, bur newly 
created or reſerved out of the Land or Tencment demiſed. Ex 
verbo general: aliquid &cipitur. Vide &'c. | 

Valuable things ſhall not be d:ſtrained for rent, for benefic 
and maintenance of Trades, which by conſequent are for the 
NY Gta as cloth in a Taylors ihop, &c. 7-H. 
7.1. b. 

Nothing ſhall be diſtrefle for rent, that cannot be rendred 


again in as good plight, &c. but Tor damage fealant it is o= , 


therwile, Pide, &c. 11. H.7.14.4.21.H.7. 39.b.& 2.H.4-15. | 
For rent due the laſt day of the Term, the leffor cannot di- | 
ſtrain, becauſe the Term is ended. Fo.47.b. 
Nate a diverlity between a rent reſerved upon a Lexis | 
for yeares, reſerving a yea:ly rent : the lefſor may have leve-. ) 


rall aRions of debr for every yeares rent. But upon a bond (322- 


or contra tor payment of {cverall ſummes, nv aCtion of. 
debr lyeth cill the laſt day be paſt. In every contra& there) 
muſt be quid pro quo, for contratus eft quaſi aus contra atum.,/ 
Vide, fc. l.z.15.4. 

If the Leaſe be made by Deed Poli, the Leflee is not cſtop- 
ped to ſay thatche lefſor had nothing ar the time of the Leaſe 
made 3 butif it be by Deed indented, then are bath parties 
concluded, &c. 20.E.4.10, 2,E.2.253. 

St hom ps. Leaſe de ſon vr. dem.per fet. indent. leſtop.ne continue 
apres le rerme expire. M.3 1.3 2.El ij Fo.4% 


Sect. 59. 
1 ne beſozgne aſc livery de ſeifn deſire fe. alleſſee per ans,mes il, 
po1t enter quan il yoit per force de m. le Leas : mes lou franktene- 
mens paſſa. auterment eſt. 


and words, as by delivery of the ring, or haipe of the door, 


A livery in Deed, may be done cither by a ſolemne 2 


&c. And the Feoffor ſaying, here I deliver you ſeifin and poſ-\ 


ſeſhition 


£9. 


Ig 


— > 
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feſſton of this houſe, in the name of all the Lands and Te- 
| nements contained in this Deed, according tothe form and 
| eff:& of this Deed. Or by words'withour any ceremony or 
'a&3 as the Feoffor being at the houſe door, or within the 
| hoale, ſaying,here I deliver you ſeifin,&c. :n the name of ſeitin 
\ & poſicfhon of all the Lands,&c,contained in this Deed. For 
| if words may amount to a livery within the view, much more 
| irfhzll upon-che land. ( Fo.48.4. ) 4.41. E.3,17.b.41. Aſ. 
\f+10. 1.6.26. | 
- Theſe words, ſecundum formam carte, are underſtood: ac- 
*cording to the quantity and quality of the eff:uall eſtate con»: 
cained inthe Deed. 7.E.4.25-29, Afſ.40. Fib 

If A. by Deed give land to B, to have and to hold after the 
death of A. to B. and his heires, this is ajvoid Deed, becauſe 
he cannot reſerve to himſelf a particulac eſtate 3 and conſtru- 
gionmult be made upon the whole Deed, 8c. Fo. 48.b. Vide, 
Su M.33.34.ELB.R. Hog.(f X53. 2-0ﬀS - 

A livery in Law is when the Feoffor (ſaith to the Feoffee 
being in view of the houſe or land (1 give you yonder Land 
to you'and: your heires, and go enter, &c. and' take ' poſ- 
ſeſſion thereof accordingly) wot , the Feoffce doth accordingly 
in the life of the Feoffor enter, thisis a good Feoffment, Gor 
fignatio pro tr aditione habetur, 

And livery within the view is gcod,wherethere is no Deed 
of Feoffnent, 9.E.4.39. 38. E.3.11. 
And ner, a livery in law, ſhail be perfe&ted and executed 
by an cntry in law. 38. Afſ-p-23. | 

If 2 man be difſeiſed, and make a writing of a Leaſe 
for years, and qeiiver the Dred, and after 4civer it upon 
the ground, the lecond delivery is void, for the firſt delivery 
made ir a Deed 5and fo: thatthe Leaſe for years muſt rake 

» A2& by the delivery of the Deed, therefore the Deed deli- 
vercd when he was out of poſleſhon was void. But ſo ir is 
Not of a Charter of Feoffment, for that cakes effe& by the li- 
very and ſeifin. But it the Leffor had delivered it as an 
efcrowe, to bedelivered as his Deed upon the ground, this 
951d been good. (Videlibr.) 1.3.35. Femings. Brag. _ 


TP 
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| good delivery,bur to a livery of ſeifin of land words are nece(- 
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Of Freehold and inberitances ſome be corporeall,as lands, 
&c. thele are-to paſſe by livery of (cifin, by Deed or withour 
Deed 3 ſome be incorporeall, as Advowſons, Rents, Com- 
mons, &c. Theſe cannot pafle without Deed, but without an 
livery. Er eft traditio de re corporali de une perſona i perſqnans 
de manu,g'c. & quia non peſſunt res incorporales poſſideri ſed qua- 
þ, idco traditionem non pattunur, &'c. Bratt. lib.z. cars, 
-'In ſome caſes a Frechold ſhall pafle by the common law, 
without livery of ſeifin : as if a bouſe or Land belang tan 
office, by the grant of the office by Deed, de. owle &C12.6. 
paſſeth as belonging thereunto. #de 7c. So'it the houſe be- 
long to a Corodie,-by the grant of «the Cor, the houſe paſe 
ſech. 31.H.6.16. 8. H.7.4. WT 


| Sect. 60. £055 (2078 
Leaſe eft fait per ans, le remainder oufter 4 un auter per wits 

en ceſt caſe livery de ſcifin eſt requifute, ou autermens riens paſſa s 
celluy en remaander. | s Shs; 

- Bur livery cannot be made to the next in remainder, be- 
cauſe the poſſcflion belongs to the Leflec for years'3 and: for 
chat the particular terme, and all the remainders.ig law:make 
but one eſtate, and take cffeR at one time, therefore the livery 
is to be made to the Leſſee. Remanere is a reſidue of aneſtate 
depending upon a particular eſtate, and created together with 
the lame. A man being abſent cannot take a Freehold by a 
livery, but by his Attorney being lawfully authorized to re- 
ceive livery by Deed, unlefle the Feoftment be made by Deed, 
and = livery to one {Jointenant) in name of both is good. 

F0.49.b. | 
; If a - deliver a Deed without ſaying any thing, it is a 


ſary. Vide,&c. : 

A man makes a Leale for years to A. the remainder to B. 
in Fee, and makes livery to A. within the view : this livery 
is yoid, for no man can take by force ofa livery within views 
bur he that taketh the freehold himlſelfe. 

By theentry of the Leſſee he is in aQuall poſſeſſion, andÞ 

then 
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ff, the livery cannot. be made to bim that is in poſſeſſion, 


for, quod ſemel meum eff, amplius meum eſſe non yoteſt, Vide, we. 
Ectio tua nonien tmporit oper? tuo. Brac, lib.1. 

Bar the difſor infeoff, che difſee and others, albcit the dif - 
ſeiſee came to take livery, he is remicted to the whoic. 


Sect. 62. &c. 
An exchange of Lands, &c. is gooJ without livery of ſei- 
| fin. And incale of a fine which is a Feoffmeat of Record, 
of adeviſor by a laſt will, of a ſurrender of a Releaſe, or con- 
firmation to a Lefſce for years, or at will. In ail theſe caſes 
and ſome other, a Freehold, &c. may paſſe withou: livery, 
Fo0.50.4. | 1.4 0 
In exchanges many things are to be obſerved. .Firit, that 
the things exchanged need not to be in efſe at chetime of 
- the exchange made, ( I grant a rent newly created out of 
my Lands in exchange, for the Mannor of D.) this is a good/ 
exchange. 2. There.needeth no tranſmutation of poſlefſi- 
on, ao, therefore a Releaſe of a rent, or eſtovers, or right to 
Land in exchange foFland is good. 3. The things exchan- 
ged need nov to be of one nature, ſo they concerne Lands or 
Tenements. As Land-for reht or Common, &c. Vide, &&c. 
Fo.50,b. But annuities, &c.- which charge the perſon onely, 


__ —eannor be exchanged, &c. +. 


: +. Sect. 64, and 65. 


There be five things neceſlary to the perfeRion of an ex- 


change :. $t. "That the Eſtates given be equally vt: that there 
be equality of the quantity of the eſtate, as if the one hath a 
Fee-limple, '& c. the other ſhall have a like Eftare,&c. But 
equality in value of Lands in an exchange, is not requiſite 3 - 
neither equalicy in the quality or manner of the citate. 
2. That this word (excambium exchange) be uſed, which is 
ſo individually requiſite, as ir cannot be ſupplied by any o- , 
ther word, or deſcribed by any circumloquution. 3, That 
there be an execution by entry or claime in the life of the 


parties. 4. Thatif ir be of things chat lyein grant, it muſt 
| be 
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be by Deed. F. If the L-nds be in ſeverall Counties, there 


ought to be a Deed indented ; or if the thing lie in grant (as 
an Advowlon, &c. ): albeir they be in one 


I 
a. & b Capi eP 


The agreement of the parties cannot make that good which 
| the law mak<h void, I 


| - Sect. 66. 

The intereſt of the terme doth paſſe and veſt in the Leflee 
for yeers before entry 3 and therefure the death of the Leflor 
cannot deveſt chat which wos veſted before. 

Infants, Feme coverts, perſons attainted, outlawed, excom- 
municared, villains, aliens, &c. may be private Attorneys ws 
deliver ſeilin,fo, 52.4. vide & quare. 


The authority of an Attorney is twofold, expreſſed in bis /l-- 
Warrant,"and implyed in law; both which be maſt purſue 3274 
and if he do leſle, itis voyd. 12.4fſ.p 24- 

There is a diverſitie berween an Authority coupled with an 
intereſt, and a bare Authority. fo. 5 2. b. vide Fc. 

Tbe Cuſtome that cnableth the Lord of a Manor te grant 

a greater eſtate, enableth him ro grant a [cſſer. Omne majus con- 
tinet in ſe minus. H,36. ELR 492. Barnes B.R, 

A letter of Attorney may be contained in a Deed of feoffe2 
ment, beginning, Omnibus Chrift/ fidel. &c, for one contineyr 5 
may contain divers Deeds to ſeverall perſons : but if ir be by | 
Indenture, &c, it is otherwiſe. | 

Though the Attorneys warrant be generall , to deliver 
ſeifin ; yer hee cannot deliver ſeifin within the view ; for bis 
warrant iS intendable (or implyed) in law, of an aQuall and 
expreſle livery, and not of a hwy inJ/aw. P.3.El,in C.B.in 
Tachams caſe. | 

Oporter quod donationem ſequatur vei naditio, ctiam in vita, 
donazoris, & donatorii, Bract.1.2.f0.,36. 

Therefore a letter of Attorney /to deliver livery of ſeifin 
after the deceaſe of the Feoffor, is voyd. Bur this is to be 
underſtood of ſole per ons. &c. and not of a Congregation ag- 
gregate of many perſons capable, 18. H. 8.3, 11.H.7.19- 


Sef. 
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Sect, 67. 
. [There be two kinds of Waſts, viz. Voluntary 'and 
Actuall, or Pecmiflive. Waſte may be done in houſes, by 
pulling them down, or by ſuffering the ſame ro be uncove- 


red. 
If the Tenant do or ſuffer Waſte to be done in houſes, yet 


| if he repair them before any a@ion-brought, there [iech no- a- 
Rion of Waſte againſt himz but he cannot plead,quod non fecit 
vaſtum, but the ſpeciall matter. | 

If the tenant build a new houſe-it is waſte, and if he ſuffer ic 
ro be waſted,it is a new walte,42.E.3.21, = 

If the tenant ſuffer the houles to be, waſted, and then fell 
down Timber to repair the ſame; this' is a double waſte, 

 44.E.3-44. F.N.B. 59.B. F | 
+ -Note, there is a waſte, Deſtru&ion, -and Exile. Waſte 
properly is ia houſes, gardens, and--in timber-trees, either in 
cutting of them down, or topping of them, or doing any a& 
whereby the timber decaies. The cuteing of dead: wood, that 
is,” ub; arbores ſunt aride, mortuz, cava, non exiſtentes- marhe- 
mii, nec portantes fructus, nec folig in aſtate, is no' Waſte, 
Der. 332. | Lot 1 

If the tenant cut down underwood '(as he may by law) vet 
if he ſuffer the young germins to be deſtroyed,this is deſtrui- 
on,20 E.z,Waſtc 32. 10 H. 7.2. 

Exile or deitrution of Villains, or tenants at will, or mas 
king them poor, where they were rich when the cenanr came 
in,whereby chey depart from their tenures, is Waſte, fol. $3.0. 
& b. vide libr. £ 

. If the eſtate of the reverſion continueth not, butis altered, 
the ation of Waſte, for Waſte done before { which conſiſts 
in priviry)is gone. | 

An ation of waſte doth lie againft the Aſſignees of renant 

, by the Curtefie, and of tenant in Dower, and agatnſt the A[- 

tfignee of the Guardian in Chivalry : in all other cafes the a- 
"Rion of wilte ſhall be brought againſt him thar' did the waſte. 


fo. 54 4. vide, © 
| An 


*%. 


| 


4 
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An Infant, a Baron and Feme, ſhall be puniſhed for waſte 
done by a ſtranger 3 and ſo ſhall the wife that hath the eftare 
by ſurvivor, for waſte done by the husband in his life time, if 
ſhe agree to the eſtate. F.N, B. 36. b. ivy 

If a leaſe be made co As for life, the remainder to B. for 
life, the remainder to C. in fee : After the death or ſurrender 
of B. in the mean remainder, an Action of waſte doth lie. 
Bur if a leaſe for life 8d thade, .the remind. for years, the re- 
mainder in fee, an Aion doth lie prelently during the term 
in remainder. bo | —_ 

Bur if a man niske > leafe for life\dt years, and after 
grant the reverſion for years, the leflor thall bave no ARion 
of waſte during the years 3 for he himſelf hath granted away 
the reverſion, in reſpc& whereof hee' is ro maintain his Ati 
on. Otherwiſe it is, if hee had made: a leaſe in reverſion, 
wiich had been but a future intereſt, &c.. Vide &c. 4.E.z. 8, 
F. tit. Waſte. | nnry 4 

. No Aion of waſte lieth againſt'a Guardian in Sovccage; 
but an 'aQtion' of treſpafle : Nor againſt 'Tenant by 8rante' 
Stapte, 8. or Elegit.”" Stat. Marlebridge, cap. 17. F,N.B. 
59. E. $426k ; ec 2! vis 
See in the Regiſter five (everall wrirs of waſte 3 Two at 
the Common law, for #afte-done by Tenant in Dower, orthe. 
Guardian ; and three'by ſpeciall or {acute Law, :for waſte. 
done by Tenant forlife; ifor years, and Tenant by the cour-- 
tefie,-- : Jil 20 I. | 9-175 

<Qui beret in litterdhevet in cortice. Vide 8c. As tenantfor' 
half a yeer is within the remedy of Staz.Gloci ca.5. which giverh 
waſte againſt a leſſee for life or yeers, OH 
Leſſee for life, the remainder to him for 21 yeers, he hath 
both eſtates inhim ſo diſtin&ly, as he may grant away eicher' 
of them ':- For a'greatereſtate may uphold a lefler, bur not & 
conucrſo. fol. 5 4. b. © | | 4 

Ifa man make a leaſe- for life zo one,: the remainder te: 
his Executors for twenty one years, the term for yeers-(twll 
' veſt ihim : For even as an Anceſtor and an Heir are correl4- 
2:v4, aSto inheritance (as fan cſtatefor life bemade to 4. the 

: --- -»Þ 
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remainJertoB, in taile, the remainder to the right heires of 
A- the fee vetteth in 4. as if ir hak been limited to him 
and his heires) even (o are the T. ſtators and Executors Cor- 
relattus as to any Chartel. 


— DES 
pn. 4x 53> 


Cuae, VIII 
Of Tenant at will. 


Secs, 68... 


Very leaſe at will muſt be in law, at the will of both 
parties. Poſſeſſco precaria & nuda & pro voluntate domi- 
ipoteſt reyocart, fob. 55. 4. Fleta.b 3. 

"Tenant at will tha!l reap the crop which he ſowed in 
peace, albeic the lefſor doth determine his will before is bee 
ripe ; for chat the eſt ate of the leflee is uncertain, and it is 
gand for the Commonwealth that the ground be ſown. And 
this is not onely proper to a lefſee-at will; but to every par- 


ticular tenant that hath an eftace incerrtain. And therefgre | 


if cenant for life ſoweth the ground, and dyeth, his execu- 
tors ſhall have the Corn. And the ſame law is for leflee for 

ares of tenant for life. So if a man be ſeiled of land in 
the right of his wife, &c. his executor ſhall have the Corn. 
Bur if husb3nd 1nd wife bee joynt-tenants, of the land, and 
the husband ſoweth che ground, and the land ſurviveth to 
the wife, ic is [aid chat ſhe ſhall have the Corn,Nie 316. 

'Burt where the eſtate of the leſlce being incertain,' is 
d:feafible by a right Paramount, or it the leaſe determine 
by the a& of che nee , as by Forfeiture, Condition, &c 
There he that hath the right Paramount, or that entrerh for 
any forſeirure,8&c.ſhall have the Corn.fol.55.5.l.5 196 _ 

If » diflciflar-ſow the ground and (ever the Corn, and 
the difſciflee re>enter,.. he. ſhall bave the Corn, becauſe be 


entreth by a former tithe, and ſeverance. or removing of the 
- | Corn 


c 
' 
Al 
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Corn altereth not the caſe 3 for the regrefſe is a continuati= 
on of the Freebold in him in judgment of law from the begins 
ing. | 
; If the busband and wife make a leaſe at will of the wifes 
land,reſerving a rent, and the husband dye, yet the leaſe 
continueth. So if a leaſe be made by two totwo others at 
will, and the one of the Icflors or of the leflecs dye ,. the 
leafe at will is not determined, &c.b. 5. 10. Henſteads cale, 
Dijcr 269.b.* : o 
Duando lex aliquid alicui concedit concedere videtur & id fine 
quo res ipſu eſſe on p:6cjt . 14 H. 8.3. 
If che leffec at will be diſturbed of his free entry,” egreſſe 
and regreſsro carry away his Corn, &c. he ſhall have his a- 
&ion upon his caſe, and recover his damages zf for whenſoever 
the law giveth any thing,-it giveth alſo a remedy for the ſame, 
0.56.4. : | | 
f Aay-Inhabitantpt Thr 22 23, cuſtom a watring 
place for Cattel,which being Ft ppe > Whks have an aQion.&c. 
Sei.z69. and SeA.'70,71 ,8& 72. 

Meſſuagium , containeth Buildings, Curtelage ,  Or- 
char?s ang Garden. A Pracipe lieth not de Domo, but de Meſ- 
ſuagio. 

Nothing that is contrary to reaſon is conſonant to Lay. 

Si home fait un ft. de ſcoffment de terre Ec. 4 un auter,o& de- 
liver a luy le fait, mes nemy livery de ſeiſn,en ceo caſe le feoffee en- 
ter, tencr 4 volunt. cf. . 

The leflor hath nv remedy at all againſt tenant at will for ' 
permiſhive Waſte, fo. 57. a. If tenant at will granc over his 
eſtate, and th? grantee enter, he is a deſſeiſor, and the leſ- 
for may have an aRion of treſpaſſe againſt him, . though the 
grant 1s void, for the will is determined. | 

A Treipaſs or Tranſgrefſion paſſeth that which is right. 
Tran, my” eſt cum modus non ſeryatur nec menſura: debert 
enim quilibet in ſuo facto modum h:bere, &@ mcnſuram. Nom, 
in the lowelt -#.nces there > no Acceſlaries, but all are 
Principals, as in Riots, Routs, Forcibic entries, &c.and > 

in 


| 


poit diſtr.per ſe rent ayere,on aver de ceo un action de debt. 
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3n che higheſt off:ace, which is Crimen leſs M ajeftitis, there 


be no Keel aries 3 bur in Felonies there be Acceſſaries both 


before and afcer. | 
$i leleſfor ſur tiel leas 4 volunt reſerve 4 luy un annuall rent, il 


Nate, he may diſtrain, 8c. and yer ic is no rent ſervice, | 
for no Fealty belon2eth thereunro , but a rent diſtrainable | 
of common right, fo.57.b. - Fe, 

Tenant at will is always by rizht, and tenant at ſufferance 
entreth by a lawfull leaſe, and holdeth over by wrong. S#c 
wide diverſatatem. 

Note a diverſity between particular eſtates made by the | 
rerretenant,' and particular eſtates created by a& in law 3 
as if a Guardian after the full aze of the heir, continueth in 
pofſefion, he is not tenant at ſuff:rance, but 'an Abator, | 
againſt whom an Aſſize of Morrdanc. doth lie , &c. 
F.N.B.196. | 
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: Sect. 73. 
Enantes per Copte de Court-Roll out uſe dal. terres, 4. 4 
' eux& 4 lour heirs in fee. fee taile,ou a terme de vie, 0c. 4| 
wolunt le ſur. ſolongz le cuſtome del Manor. | | 
Eundum veteres aut ex ſcripto qui Bockland 3 aut fine ſcripts! 
qui Folkland dicebatur,poſſidcbant. 
Curia, Court is a place where Juſtice is judicially admini» 
Rired, and is derived 2 cuf4, quid int curits publicis curas gere- 
bant. Court Baron, ſo called of the Baron who is Lord 0&! 
. the Manor, fo. 58. 4. or for that it hath relation to the Free-! 
bolders.. _ | | 
As tliere' may be a' Court Baron of Freehoulders onely,| 
| Fwichout 


Tenant by Cop). =9 
without Copiholders, and then is the Steward the Regiſter z; 
So there may be a cuſtomary Court of Copiholders only,&'c+ 
then is the Lord or his Steward the Judge. os 
And when the Courr Baron is of this double nature, the 
Court Roll containeth as well matters appertaining to the 
cuſtomary Court, as to the Court Baron. : 
Manerium dicitur amanendo, ſecundum cxccllentiam ſedes mag- 
ua fixaes ſtabilis. Et ſciendum- eft quod Manerium poterit eſſe 
per ſe ex plyribus edificiis coadjuvarum frve villis & Hamletis 
adjaccribus Poterit ctiam effe Manerium @& per ſe & cum pluri- 
bus wilts, & cum pluribus Hamletis adjacentibus, quorum nullum 
dicipotcrit Mauner.per ſe, ſed ville ſux Hamletta,poterit etiam eſ- 


[e per ſe Manerium Capitale, tg plura continere ſub ſe Maneria ' 


#01 Capitalia, CF plures villas & plures Hamlettas quaſi ſub uno 
v apite,.aut domino ſuo. BraQt.l.4-fo-21 2. > | 
Tenant for years, Tenant by Statute Merch Staple,Elegzt, 
Gardian in chivalry, &c. 'who are not - properly ſeiſed but 
poſſeſſed, are domini pro tempore, not only ro make admit=- 
tance, bur to grant voluntary Copies of anciear Copihold 
Lands which-come into their hands. Fo.58.b.. | 
And in ſome (ſpecial Caſe an eſtate may be granted by 
Copy, by one that is not dominus pro tempore, &c. AS if the 
Lord of a Manor,by his will in writing,deviſeth thar his ex- 
ccutor ſhall gant the Cuitomary Tenements of the Man- 
nor according to the cuſtome of the Mannor for the pay- 
ment of hisdebrs, ant dierb, rhe executor having nothing 
in the Mannor, may make .grants, &c. Conſuctudo, properly 


= 


hgnifi:rh a cultome, as here, @'c. Bur legally it Ggniferh 


allo T olles, Murage, Pontage, &c. 
Sed, 7 4 and 75. 
Et tzel Tenant ne poit alien ſa terre per fait, &c. Fo. 59 4. 
But when a man hath bur a right toa Copihold, he may 
releaic'it by Deed or by Copie,, ro one that is admitted Te 
nant de fafo. 1.4. 24. b. Kite & Wuenton. 


. Forks jacere 1.6. extra legem ſeu.c9 r:ſucrudinen facere, to do 3 
K thing 


$0 Tenant by Copy. 
Thing againſt or without Law orCuſtome,and thar legally is 
called a forfeiture. 

$i tiel tenant v0it alien ſa 1erre aun aut. il covient,c. de ſur- 
render les tenements enaſc* Gourt, gc. en le main le fignior, al uſe 
celuy que at 4vera le fiate. 

ls nont auter evidence concernant lour tenements, forſque le. 
Copies des Rolles de Count. 

Of Fines due to the Lord by the Copyholder, ſome be by 
the change or alteration of the Lord,and ſome by the change 
of the Tenant 3 the change of the Lord ought to be by the 
AR of God,otherwiſe no Fine can be due,but by the change 
of the Tenant either by the a& of God, or by the AR of 
the patty a Fine may be due. Of Fines taken of Copyhol- 
ders,ſome be certain by cuſtome,and ſome be incertain ; but 
that Fine though it be incertus,yer mult it be rationabilis, Fo. 
59.b. Vide,&c. 

The Lord of a Manor is deſcribed by Fleta,as he ought to 
be,in theſe words. Fleralib.2.ca.65. 71. 

In omnibus autem & ſupra emnia decet quemlibct dominum 
verbis eſſe veracem, U# in operibus fidelem, deum 07 juſtitiam a- 
mantem, fraudem ex peccatum odientem,velumarioſque, malevolos, 
of injurioſos rontemnentem, Cf apud proximos pietatem vultumg; 
motibilem & plenum,ipſuus enim intereſt potius conſolio,quam vire- 
bus uti, propriove arbityio : non cujuſlibet voluntarti juvenis mene- 
ſtralli vel adulatoris ſed juriſperitorum viroram fiaclium & hone- . 
ſtorum,c> in pluribus expertorum confilio debet favere. Qui bene. 
ſbi vult diſponere & familiz ſue, ſcire veram executionem terra- 
rum ſuarum, neceſsarium erit, ut perinde ſciat quantitatem ſuarum 
facultatum, && finem annuarum expenſarum. 

<2 ua omnia diſtinfe ſcribantur in membranis,ut perinde ſaga- 
cius vitam ſuam difþonas & facilius convincat mendacia compo- 
Shuriorum « | 
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Se. 76, and 77. 


R | 
If by cuſtome,Copyhold may be intailed,the ſame by like 
cuſtome by ſurrender may be cut off. 
Some have holden that there was a Formodon in the diſcen- 
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T enarnt bx C oY 6 $I 
der at the common Law. zo E.2. Formedon. 5 5,&c: | 

Si le figmor ouſta tigls tenants, $c. ils noug aut. remedy, forſque 
de ſuer 4 lour fig ttars per Petition ; car arterment ils ne ſerrent 
dits tenauts 4 volnnt. le $eignior 7 co Mes le Seignter ne vale en- 
freind le Cuſtome que eft reaſonable en tiel caſe, Mes Brign-H. 


21.E.4. dit que,fi tiel tenant per le cuſtome paiant ſes ſervices ſoit 
cjef per ſe Seigutor, que il aver agtion de trns. vers luy. Et iſfiut 
Darby M.7.E4. 4. dit,que le tenant per le cuſtome & cibien mheri- 
ter daver ſon tr ſolonque le cuſtome, come ceſty que a4 fanktens* 
ment al common ley. | 
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Tenant per le vergs: 


$ef#. 78. 
("Rome que neſt pas encounter reaſon port bien efty. admit 
- ſeneſchallus is derived of Stein an houſe or place, and 
Schalc. an Officer or Governour 3 ſome ſay that Sen is an 
ancient word for Juſtice, fo as Sencſchall ſhould fignifie Offi- 
ciarius juſtitie. In this place it fignifierh an Othcer of Ju- 
ſice,viz. A Keeper of Courts,&s. Fla. lb.2.c4.66.Deſcri- 


' beth his Office at large moſt excellently. 


Providzat fibi Dominus de Scneſchallo cireumſpefto & fidels; 
viro provide  difcreto & gratioſo,humili,pudico,pacifice,& mo- 
defto,qui in legibus conſuetudinibuſque provincie Of officio Sencſ-" 
chalcie ſe cognoſcat 7 jura domini ſui in omnibus teneri, aſſedet, 
quiq; ſub ballroos domint in ſuts erroribus &f ambiguis ſciat inftru- 
ere & doceve,queque egenis parcere,cg* quiet prece vel pretis velit 
a tramite Fuſlicis deviare, © perverſe judicare, cujus officium 
eff, (rigs tenexe Maneriorum & de ſubS#raftionibus confuetudi- 
wm ferviciorumreddituum,fe* ad Cur.Mercata,Molending do- 
min ad viſus ſancpledg : aliarumg; libertatum domino perti- 
wventiun 11quirat, 8c; ; 

E - SF 5 


a 


= Tenant per le verge. 
EE Sef. 79. 


_ Balliow, Bayliff ſfignifieth a ſafe Keeper, or proteRor. 
PrefeAus or Prapofitus,Reve, fignifieth a diſpoſer or direRor. 
Vide Fleta lib. 2. cap.67. Where he treateth of the Office of 
the Bayliff. And cap.69. Of the office of the Reve, or 
reeve,&c. ED | 

Ballrous autem Cujuſcunq; Manerii ae debet in verbo verax, 
£7 in opere diligens & fidclis, ac pro diſcreto appruatore cognitus 
plegiatus & clericus, qui de communioribus legibus pro zanzo officio 
ſufficienter ſe coguoſcat, & quod ſit ita juſtus, quod ob uindiffam 
ſeu cupiditatem nou querat verſus tenentes domini nec alios,&c. 

Prepofitus autem tanquam appruator & cultor optimus, &c.Do- 
mino vel cjus Seneſchatlo palam debet preſentari cui injungatmr 
officium illud indilate,non ergo fit piger aut ſomnolentus ſed effica- 
citer & continue commodi domini adipiſci miatur & exarare, 8c. 

Sef. 80, &c. $1, 

Wharſoever is not againſt reaſon may well be admitted 
and allowed. This is not x0 be. underſtood of every un- 
learned mans reaſon, bur of artificiall and legall reaſon war= 
ranted by authority of Law. Lex eſt ſumma ratio F0.62.. 


| $c#. 81,82,83 75%. 

Tenant per ke Cuſtome, &c. ſor appelles tenants per baſe 
tenure, pur ceo que ils nont alc* franktenement per le courſe 
del common ley. Tiel tenant en aſc? lieux doit repajre mea- 
ſons, &c, Auxi il ferra fealry. Mes tenant a volunr per le 
Common ley, nemy 3 & fi tiel tenant que eſt ejus per Leaſe 
al Comon ley mor. & ſon heire enter, leleflor avera ation 
de rrns. enus. luy 3 auterment eſt de tenant a volunt per le 
Cuſtome,S&c. Vide Diverſitar. &c. \ 

: Conſuetudos Manerii eſt obſervandas, Bur it there be no Cu- _ 
ſtome to the contrary,walt either permiſſive or voluntary of a 
Copiholder, is a forfeiture of his Copihold. The doing of 
fealty by a Copiholder, proyeth that ſo long as he obſerves 
the cuſtom of the Mannor and payerh his ſervices, he hath a 
fixed eſtate, Vide Cook. Report.lib.4.fo.21,22,23 ,8c.- 


Finss Lihri Primi, 
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Cruare, I. 
Homaze_y. 


Se. 85. 


7 | Omage eſt le ou honourable ſervice, et le 
pluis humble ſervice de reverence, que 
Pankrenam port faire 4 Son Seigttior. 1.It 
is moſt honourable,&c. For,honour plus 
e in honorante, quam in honorato. 2.. It is 
pluis humble de reverence,for the Tenant 
© when he doth his Homage is, diſcinas, 
mus capite. Ad pedes domini ſuper genua projeQtus. Am- 
bas manus vin&as inter manus domini porrigit, 8 per verba 
omni ſupplici veneratione plena, he ſaith, jeo deveigne vo- 
ſtre home, &c. 

Debet quidem tenens * manus ſuas utraſque ponere inter 
manus utraſque domini ſui, per quod fignificatur ex parte 
domini proreQio,defenſio, 8 warrantia ; & ex parte tenentis 
reverentia & ſubje&io. Fo.65-a. 

Homagium ligeum, is due to the King onely. 

The King is core eh Lord, or Lord paramonun, either 
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mediate or immediate of all and every parcell of land within 


3 the 
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84 Homage. | 
%heR 3 forall the Lands,Bc. were originally derived | 
fromthe Crown, 38 ©.3-059-, 
Tem videndum oft quis homagium facere.Sciendum 
eſt ynold quilibet 'Iiber Homo tem firmſcatus queſTernina, | 
Clericus & Laicus, Major & Minor, dum tamen ele&i in | 
piſcopos, poſt conſecrationem hom, non faciant,quicquid 
fecerint ante,ſed tahtum fideliratem. Conventus autem ho- | 
minum non fatiert de jure fictit nec Abbas, nec Prior, ea 
uod tenent nomine alieno ſc. nomine Ecclefiarum. Mirror 
C4:2:552. Be c4.24FeF«5.&e Ze. Fo.65.b. - 
| Nil fine prudenti fecit ratione veruſtas.. Fo.65.2. 
Nunquam proſpere ſuccedunt res humanz, ubi negligun» 
rur divinz. Fol.64.b. | 
{ Sex horas ſomno, todidem des legibus quis. 
Quatuor orabis, des Epulifque duas. 


Quod ſnpereſt ultro ſacris largire camenis. 
Sef. $6.and 87. 


Nota, in old Books and Records, the Homace which a 
Biſtiop, Abbot or other man of Religion doth,is called feal- | 
ty, for thar it wanteth theſe words "Go deveign woſtre home) | 

ut yet in judgement of Law it is Homage, becauſe he ſaith, 
do to you homage,&c. and ſo of a Woman, 

Argumentum 2b inconvenienti plurimum valet in lege. * 
— Nonſolum quod licetsſed quid elt conveniens eſt conſide- 
randum, nihil quod eft inconyeniens E licitum. | 

Se, Bg. and go. 


Nut Fer. hom e, mes tiel que 2d eſtate in fce ſemaple ou en fee 
g4ile, en ſon rays donor ond rn Ke ng ex eu 
Si un home 4d ſeverall tenancies queux il tient de ſeverall 
Fighicurs, per homage, donques quant i ft. homage a un des ſeiz- 
wieurs,tl dirra en le fine de ſon homage. fait, ſalve ba foy que ol 
4 nature ſeignicur le Roy-C7 'a mes auters ſeigitiours, - 
' Non Corporation aggregate of many perſons capable, 
[vg homage 3 becauſe that homage mult be done in per- 

,and a Corporation, &c.cannot appear in perſon. = an 
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Fealty. 85 


Abbat in nature of a ſole Corporation ſhall do homage ; 
becauſe the Covent are all dead perſons in law. Videgge. 
f8.66.b.* [ib.4.11. 7.10. 

Contra negantom privcigia 10u eft diſputandum. 

A Parſonor Vicar of a Church that hath a qualified fee, 
and yet to many inteats upon the matter byt an eſtate for 
life, can neither receive homage nor do homage,as a Biſhop, 
&c. that a fee abſolute may. ' | 

Tenant per le Curtefie,&c. ne ferre homage, 8c. per ceo 
que i] adenq;z nad eftare forſqz per terme de vie. Et Nota. 

He that cannot receive homage in reſpe& of the weakneſs 
of his eſtare in the Seigniory, ſhall not do homage if he hath 
a like eſtate in the tenancy, ſ0.67.4. vide lib. &c. 

Primogenita filia tantum facier homagium Domino zh 


ſe & omnibus ſororibus ſuis. Quia omnes ſorores ſunt quaſi 
unus hzres de una hereditate, 14 H.3, tit. Prarog. 5. 

Every tenant in common ſhall do ſeverall ſeryices. 

If homage be parcell of a Tenure, it is apreſumption 
that the Tenure is by Kaights ſervice, unleſs the contrary be 


proved. 
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Fealty. 


Sef. 91,92,93,a0d 94. 


6 ay for years ſhall do Fealty, Littl. fo.29. #132. 

Sciendum eſt quod non per procuratores nec per li- 
teras fieri poterit homagium, ſed in propria perſona ram do-. 
mini quam tenemtis,capi deber & fieri. Bra@.lib.2.fo.8. 

Mes le Seneſchal del Court le Signieur ou Baylife poir 
purender fealtie pur le Seignieur. Item tenant a terme de 
= ferre fealty & encore il ne ferre homage. $6 vide diverſi- 

7 
| E 4 "The 


36 Efcuagt. 
"The tenant muſt do fealty in perſon, becauſe he muſt be 
ſworn unto it, and no man can ſwear by the Common Law 


by Attorney or Proor, ſo,g8.5. | 
Whoſoever is above the age of 12 years, is to-rake the 


Oath of Allegiance, and he is to be ſworn in the Tourne, 
unleſs he be within ſome Leer, and then in the Leet. 


LS 


Cray, TIL 
Eſcaage. 
Sef. 94+ 
Mage (id eſt) ſervitium ſcuti. 


Nomina fi neſcis perit cognitio rerum. 


Brafon (aith, Item (cutagium dicirur quod talis prezitatio | 


ertiner at ſcutum quod afſumitur & ſervitium milirare, 
01.68.b. , . - 
Every Tenure by Eſcua2e is a Tenure by Knizhts ſervice. 


Sed non e conyerſo. But note here the wiſdom of Antiquity, | 


Mavult enim princeps &omeſticos quam ſtipendzarios bellicis appo- 
ere caſubus, lib.rub. * * | 

Quant le Roy fait royall voiage en eſcoce,&c. donque il 
que tient per un fee de Chiyaler, &c, covient erre oue le Roy 


| 


| 
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| | 


pe: 409. jours, bien & convenablemenr array pur le guerre, 


& lic de c#teris,&c. | 

In the ancient Treatiſe, De modo tenendi Parliamentum 
zempore Regis Edw. fili: Regis Ertheldredi, it appearerh, That 
Comitatus ( to wit ) an Earldom conſtat ex vigint: feodis unins 


militis, quolibet feodo computato ad viginti libratas. Baron ' 


conftat ex 13. feodis, & 3. parte unius feodi militis ſecundum 
. comput” praditam ; unum feodum-militis conſtat ex terrts ad v4- 
lentiam, 20.1. fol. 79.4. rt | 


A Marquiſdome confiſts of the Revenue of two Baronies, 


which amount to 800 Marks. And a Dukedom conſiſts of 


Vl 
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the 


Eſcnage. == 
the --- wang of two Earldoms, vi. 800 pounds per arm, 
(1.7 9-0» BLTP 

, Note, That the relief cf a Knight, and all abeve him 
which be Noble, is the fourth part of their yearly revenue, as 
of a Knight 5!, which is the fourth part of 20!,&c. . 

Edward the eldeſt Son of King Edw.3. called The Black 
Prince,was the firſt Duke in England after the Conqueſt; and 
Robert Pere Earl of Oxford in the reign of R;3. was the firſt 
Marquis. Et Dominus de Bellomonte was the firſt Viſcount 
created by King H.6. 

A voyage Royal 1s not only.when the King himſelf goeth 
to War, as Littleton here ſaith,but alſo when his Lieutenant, 
or Deputy of his Lieutenant goeth. | 
| He that holdeth by Caſt!e gard'or Cornage, holdeth by 
Knights lervice, and yet he ſhall pay no Eſcuage, becauſe 
he holdech not ro go with rhe King ro War, 

Sir Richard Rocgeſly Knight did hold Lands at Seaton by 
Seargeanty, to be vantrarizs Regis, the Kings fore Footman 


- when the King went to Gaſcoigne, donec per uſus fuit pari ſolu- 


trum precii 44. that is,untill he had worn out a pair of ſhooes 
of the price of four pence. | 

And this ſervice being permitted to be performed when 
the King went to Gaſcoigne to make war, is Knights ſervice. 
See an ancient Record, Rot. de finipys Termino Mich. 11. 
Edw.2. 

If the tenant peravaile goeth with the King, it excuſeth 
all the means, &c. For one tenancy ſhall pay but oneEſcuage, 
F.N;B, 83,384. | | 


Sef. 96. 


Albeit the Tenure is, That he which holdeth by a whole 
Knights fee ought tobe with the King, &c. to do a corporal 
{ervice, yet he may finde another able man to do ir for 
him. Bur it may be obje&ed 3 That in ſome particular 
cales the tenant mighr finde a man, but not when he himſelf 
is able without all excuſe or impediment. Tothis it is an- 
{wered, That ſapiens incipit « fine. And the end of this ſer- 
5p vice 


$8 Efcuages 
vice ie for rhe defence of the Realm, and (@ it be done by an 
able and ſufficient man, the end is effe&ed. 

2» Seeing rhere are ſo many juſt excuſes of the renant, 
*& were dangerous, and tending to the hindrance of the 
ſervice, if theſe excuſes ſhould be ifluable, Malta in jure com- 


mwuni contre rationem difputandi pro communi utilitate invrodut; + 


wm Both Liteon and the book in 7 Ed.3. giveth the te- . 


nant power, without any excuſe to be ſhewed, to finde an 


able and ſufficient man, and oftentimes Fura publica ex pri- | 


vdity promiſcus decids non debent. 


Prepoſtert leFio& prepropers praxis, are enemies to learn- 


ing, fol.70.b. 
Ceflante ratione legis, ceflar ipſa lex. If Mayor and 


Commonalty convey over their Lands' holden by Knights | 


ſervice to any natural man and his heirs,now Homage-ward, 
&:c. belong to the Tenure,Bcc. 


Note, Thar every Biſhop in England hath a Barony, and 


that Barony is holden of the King in Capite, and yer the 
King can neither have Wardſhip or relief. 
Nemo militans Deo implicetur* ſecularibus negoriis. 


Ferdwit in Saxon' fignificat quieranciam murdri in exer- | 


cizm. Worſcot fignifieth, Liberum effe de oneribus armorum, | 


fo.71-4. Fleta lib.1.cap. 42. 
Miles hzc tria curare debeat, corpus ut validifliimum & 


pefniciofiflimum habear,arma apta ad ſubita imperia,c#tera 


Deo & Imperatori curz efle. Livins. 
Sapiens non ſemper ita uno gradu,fed una via,non ſe mu- 


"7 Is. 


tat ſed aptar. Qui ſecundos optat eventus, dimicet arte non | 


caſu. In omni confli&u non tam prodeſt multitudo quam 
virtus. Yegetins. 


Eft optimi ducis (cire 8& vincere, '& cedere prudenter 


tempori. Multum poteſt inrebus humanisoccaſio,plurimum 
in belicis. Polibins. 


Quid tam neceſſarium et quam tenere ſemper arma qui- | 


bus te&us efle poſſts. Fegetens. 
' Concerning the point in Law demurred in judgement - o 
the 


! L 
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Eſennge. | $9 
che 9 E4.3. tiere mentioned by Li##:ttron. The Lew necoum- 
eth the beginning of the 40 daies after the King enererh n= 
ro the Forrein Nation, for then the Warre beginneth,e7c. 


Pide,&c. | 
The knowtedge of the Law is like a deep Well, ont of 
which each man draweth according to the th of his 


own underſtanding. And as the Yucket in the depth is eaſ1- 
ly drawn to the uppermoſt part of the water ( for nufftm ele- 
menun 'in ſuo proprio loco eff grave ) but take it from'the wa- 
rer, it cannot be drawn up bur with great difficulty 3 for al- 
þeir the beginnings of this ſtudy ſeem difficulrgyer when the 
Profeflor of the Law can dive into rhe —_— is delizhrfull, 
caſfic, and withour any heavy burthen, ſo Tong as the keep 
himſelf in his own proper clement. Fuſticiari a8 ,8rc. 
Communia placita non fequaritur Cur” nofram ſets y in 
gliquo certo loco. Mag. Charta. 

He Which demurreth in law, Moratur,or Denivvatuyinlege. 
Matters in Law are decided by the Judges, ail matters in 


fa& by Juries. Now as there is no Wſygupen thi faBt bat 
when it is joined between the parties 3 {o there is no De- 


- murre in law, but when it is joyned, &c Pide.& quare, 


| fol.7 I.b.4 gi” dt Bhi" Ar1 fret 114 Eort's: - EBT - 


In ſome caſes a man ſhall alledge Tpecial matter, and con- 
clude with a Demurre 3 as in an a&ion of Treſpaſs brought 
by I-S. for the taking of his Horſe, the defendant pleads 
that he himſelf was poſſeſſed of the Horſe, untill he was 
by one 1.8. diſpoſſefled, who gave him to the Plaintiff, @c. 
the Plaintiff faith, that T. $. named in the Barre, and 7.$, 
the Plaintifle, were. all one perſon and not diverſe 3 and to 
the Plea pleaded by the Defendant in the manner, hede- 
murres in law, and the Court did hold the Plea and De- 
murrer good, for without the marter alledged he could nar 
demurre. Now as there may be a demurre upon Counts 
and Pleas, ſo there may be of Aid, Prior, Voucher,Reſceit, 
Waging of Law,8c. There is a gencrall Demurre, that is, 
ſhewing no cauſe 3 and a ſpeciall Demurre, which ſheweth 


the cauſe of his Demucrer. Alſo there is a Demurre upon 


pleading, 


go Eſcuage. 
pleading,&c.and there is alſo a Demurre upon Evidence,Vide 
Lib. fol.7 2.4. 


SeF. 97,98. and 99. 


No eſcuage was aflefſed by Parliament fince the eighth | 
year of the reign of Edw.2. fol.7 2.b. __ 
Quemadmodum incertitudo ſcutagii facit ſervitium mili- 
tare, ita certitudo ſcutagii facit ſocagium. | 
.Si home parle generalement deſcuage, il ſer. entend* &c 
deſcuage noncertaine que eſt ſervice de Chivaler, & tid | 
elcuage trait, _ homage, & fealry, car fealty eſt incident 
a cheſc* maner de (ervice forſq; a le tenant inFrankalmoigne. | 
Verba equivoca & in dubio poſira intelliguntur in digniori | 
& potentiori ſenſu. | | 
Tenure #1 capite ex viterminz, is a Tenure in Groſs, and 
it may be holden of a ſubje&, bur being ſpoken generally, 
it is ſecundum excellentiam, intended of the King, for he is 
caput reipublice, fol-7 3-4, Eſcuage can be aſſeſſed only by 
Parliament, and not by the King. | 


Sef. 101. 


| Les ſeignieurs poient diſtrein per Eſcuage affeſl. per Par- | 
lament, ou ils en aſc' caſes purront au. breve le roy dire&' as | 
viconts de in les counties, &c. de levier tiel Eſcuage per eux, |_ 
Vide de Regiſt. ; 

"Writs are the foundations whereupon the whole Law doth . 
depend. Fitzherbert in his Preface to his N at.Br. 

Breve {cut regula juris rem quz eſt breviter enarrat, non 
tamen ita breve eſſe debeat quin rationem & vim intentionis 
contineat. Braf. lib.5.f0.413,8&c. | 

Of Writs ſome be Original,and ſome be Judicial. 

Alſo of Originals, Quzdam ſunt formara ſub ſuis cafibus 
& decurſu, & de communi confilio totius regni conceſſa & | 
approbata, quz quidem nullatenus mutari poterint abſq; 
conſenſu & yoluntate eorum 3 8 quzdam ſunt Magiſtralia ! 
& (xpe variantur ſecundum varietatem cafuun,fatorum & 
quzrelarium As AQtions upon the Caſe, which rare 

| | | rem 


Eſcnage. OI 
Item brevium originalium, alia ſunt realia, alia perſonalia, 
alia mixta. Item, &c. alia ſunt patentia five aperta, & alia 
clauſa. | | 

Certain it is that the Original Writs are ſo artificially and 
briefly compiled, as there is nothing redundant or wanting 
in them 3 of which one ſaid, Thar it was impoſlile ro com- 
prehend ſo much matter, ſo perſpicuoully , in fewer 
words. 

Brevia judicialia ſzpius variantur ſecundum varietatem 
placirorum proponentis & reſpondentis. 


Sef. 102. 


Mareſchallus exercitus, in Saxon Mariſchalk, i.e.equitum 
Magiſter. Marſhal is either derived of Mars, or of Marc an 
horks, which ſignifieth in the Saxon tongue a Maſter or 
Governor. | ENTRE 2 FA 

I reade of ſix kindes of Certificates allowed for Tryals 
by the Common Law : The firſt whereof Littleton ſpeaketh, 
in time of War out of the Realm by the Marſhal, 8c. 2. In 
time of Peace our of the Realm. As if it be alleaged in 
avoidagce of an Outlawry, That the Defendant was in Pri- 
ſon at Bourdeaux, &c. it ſhall be tryed: 'by the Certificate of 
the Mayor, &c. 2 E.4.1.b. 4E.4.19, 3. For matters with- 
inthe Realm, 5 E.4.30. the Cuſtom of London ſhall be cer- 
tified by the Mayor and Aldermen by the mouth of the Re- 
corder. 4. By Certificate of the Sheriff upon a Writ to 
him dire&ed, 10 H 10. in caſe of Priviledge, if one be a 
Citizen or a Forreiner, 5. Tryal of Records by Certificate 
of the Judges in whoſe cuſtody they are by Law. All theſe 
be in Temporal cauſes. 6.1n cauſes Ecclefiaſtical,as loyalry 
in Marriage, general Baſtardy, Excommengment, Profel- 
fon, &c. which. are to be tried by the Certificate of the 
Ordinary. ; | 

Alfo if a Subje& of the King be killed by another of his 
Subjects out of England, in any Forreign Country, the wife; 
or he that is heir of the dead, may have an Appeal for this 
Murther or Homicide before the Conſtable and rhe Marſhal, 
whoſe 


93 K nighes ſtvvice. | 
whole ſentence is upon the Teſtimony of Witneſſes orCome , 
bare, f0.7.4-4- vide lib. Stat. 1 H.4-cap.14- 13 H-4-fol. 5.99: 
Auno 25 El,&c. | 
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Sef#. 103, 
FI? Eruce per homage, fealry & eſcuage eſt a tener per 
: & ſervice de Chivaler, & trait a luy gard, mariogs & 
reliefe. 

Si hzrediras 'reneatur per ſervitium militare, tunc per 
leges infans ipſe, & harediras cjus,&c, per dominum feodi 
illius cuſtodieacur,&c. Forteſc.c4.44+ CEct: 
| . AudaQer quiliber facir le (cixg pon diffidit- _ 

X.mpongit rhe Lawes of S* Edward the Conteflor,it is thug 
provided 3 Debent enim univerki liberi homines,&c, ſecun- 
dum faedum ſuum, & iciendum renementa fus arma habere, 
& illa ſemper prompra conſervare ad tyitionem regni, & ſer- g 
vitium dominorum-ſuorum juxta praceprum domini Regis | 
explendum & perazendum, Lambert fo. 1 3 5«4- _ 

And Williewmthe Conqueror confirmed that Law,ggc. | 

And therefore if after the Lord hath the Wardſbip of the | 
body and land, rhe Lord dochreleafe to the Infant his right 
in the Seigniory, or the Seigniory deſcendeth to rhe Infant, | 
be ſhall be our of Ward,Gtc. for he was in Ward inreſped | 
he was not able to do thoſe fervices which be aught to do tg | 

his Lord, which now are extin&t, @ eſtan eauſa,cof Calle | 
ED cane does Knights ſervi 

' Regularly there 1x incidents to Kni ervice, vi} 
Two Sf Honor and Submifſton,as Hamage and Fealty, and | 
zur of Profit, as Bſcuage, Ward, Marriage and Relief 

Allo thEE be ocher incidents tro Knights ſervice _— | 

| | theſe | 


| 
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theſe ; as 42d ire fit Chivalrer,and ad per fle marie, &c. 

ne EE Relevare3 Quia bareditas que 
jacens fuir per anteceſſoris deceſſum, relevatur in manus ha- 
redum, & proprer fatam relevationem facienda erit ab ha 
rede quzdam przſtatio quz dicitur relevium. Bradb.lib.2.ce. 
36.f0.84. By cnſtome the heires of him that holderh in So- 
cage may be in a word. - * By the common Lay, the heir 
ſhall not be in ward, unleſfle he claime as heize by diſcent. 

Vide Libr. 

In many Caſes the heire ſhall be in ward, albeit the Te- 
nant died not ſeiſed, &c nor in the Homage of the Lord. 

But if one levy a fine exccutory ( as far grant and render ) 
toa man and his heires,and he zo whom the Land is grameed 

& and rendred, before execution dierh, his heire being within 
age entreth, he ſhall not be in ward, for his anceftor was ne 

ver | ver * tenant to the Lord. Vide,6cc. 

di If the diſſeifie die his heire being within age, the Lord 
ſhall have the wardfhip of the heir ot rhe body of thediflei- 
ſee 3 and if the difſeifor dieth ſeifed and his heire within age, 

us | the Lord may ſeiſe the wardſhip of his heire alſo, and ofthe 

n- | Land alſo,&c. Fide,&c. 

For the eaſe of the heire, and for avoiding of danger,&c. 

T he heire for the moſt part ( after his full age) ſuerh our a 

vis  fpeciall livery, which contajaerh a beneficiall pardon,&c. 

! F0.77.4. Vide & quzre. | 

A common perſon ſhall have nothing in ward but that 


Ne ; 
PCs 


be | Which is holden of him. Burt the King by his Prerogative 
br * fhall not only have ſuch Lands,&c. which the heire of his 
at, | Tenant by Knights lervice in Capite holderh of others, but 
& | fuch inherirances alſo as are nor holden ar all of any, as rent- 
to | Charges, rent-ſeck, Fayres,Markers,Warrens, Annuities, &c« 
as | Fo0.78.4. Stamf.pr. Fo.8, * 

| The Law ischanged, ſince Littleton wrote in many Caſes 
iq, | borh for the marriage of the body, and for the wardiiip of 
nd | the Lands, and a farre greater benefit given to the Lords, 

| then the common Law gave them, and ſome advantage gi- 
les | Yen to the heires,which before they had not. 


| 
ele | | As 
| 
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"TT. Knights fervice. 
As if the Father had made an eſtate for life or a vift in 
raile of Lands holden by Knights ſervice to his eldeſt Son, 
or other heir apparant within age, the remainder in Fee to 
any other, and dyed, the heir ſhould not have been in ward, 
for this was out of rhe Star. Merlebridg : But at this day the 
keir ſhall be in thar caſe in ward for his body and a third part 
of his land. So if the Father had infeofted his eldeſt Son 
within age and a ſtranger, and the heirs of the ſon, and died, 
the ſon ſhould have been our of ward 3 bur at this day be 
ſball be in ward for his body, and for a third part of his moi- 
ty. Fo.78:1 Vide, &c. 
T he benefits that grew tothe (ubjeG& by a&s of Parliament, 
were; that Tenants in Fee imple, might deviſe their lands 
in ſuch manner and form, &c. Alſo that the Father mighr 


infeoffe his eldeſt Sonne or other heir lineal or collarerall 


holden by Knights ſervice, and two parts of the Land ſhall 
be our of ward. L1b.8. fo.83. & fo.163. 

And: both the Statute of 32 and 34 H.8. Concerning 
Wills 'and War{ſhips are many waies prejudiciall to the 
heirs : -as, if Tenant by Knights. ſervice make a Feoffment 
in Fee to the uſe of his wite and heir heirs, or to the uſe of 
a younger Sonne and his. heirs, or wholly tor the payment 
6f his debts. In theſe caſes, although'nothing at all of rhe 
Lands ſo holden deſcend to the heir, bur he is diſherited of 
the ſame, yet his body ſhall be in ward. 

In fatto quod fe haber ad bonum & malum, magis de bo- 
no, quam de ma[o lex _intendit. Lex intendit vicinum vi- 
cini facta ſcire. Nulla impoſlibilia aut inhoneſta ſunt preſus 
menda, veratamen & hon:ſta; & poſlibilia. Lex ſemper 


intendirt quod rationi convenit. By intendment of Law the | 


heir is not able rodo Knights ſervice before his full age of 
21. years, and therefore hath a gardian, &c. - 
A woman harh ſeven ages for ſeveral purpoſes appointed 


- to her by Law : as, ſeven years for the Lord to have aid 
pur file Marr. [Nine years to deſerve DowerN3.years to con- 


jent ro marriage, (untill 14. years to be in ward,\14. years 
to be @ut ef ward, if ſhe attained thereunto in the life of 


her 


” cms. 
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her anceſtor 3 16. years for to tender her marriage if ſhe 
under the age of 14. at the.death of her Anceſtor, and 21. 
years to alienate her Lands, goods and Chartels. Fo-78.6. 
35-H#6.40. Bratt.l.2.c.37- | 

A man alſo by the Law for ſeverall purpoſes harh divers 
ages aſſigned unto him, viz. 12. years totakethe oath of 
Allegiance in the Torn or Leert.\ 14. years to conſent to 
marriage, | 14. years for the heir in ſocage to chuſe his gar- 
dian,|and 14. years is alſo accounted his age of diſcretion. 
I 5. years for the Lord to have aid pur faire fitq Chivaler :ſun- 
der 21. to be in ward to the Lord by Knights ſervice : under 
I4. to be. in ward to guardian in (ocage: 14. tobeout of 
ward of Guardian in Socage, and|z1. to be out of ward of 
Guardian in Chivalrie, and to alien his Lands, Goods, and 
Chattels. 34. E.1.St-3.FN,B 202. 

But put caſe the Lord cannot have the wardſhip of the 
Land, as if the Lord before the aze of 14. grant over the 
wardſhip of the body, the grantee cannot have the two years 
becauſe he cannot hold over the Land, and the Lord which 
harh the wardſhip of the land only ſhould lole the benefit of 
the two years becauſe he hath the lands only and cannot 
tender any marriage, therefore in this cauſe the heir female 
ſhall enter into her land ar her age of 14. years. 


C = cauſa ceſſat effeFus ; 7 ceſſante ratione legis ceſsat Y 2-28 4- 


'beneficuum legis. Vide, &c. 


It the Lord tender a convenable marriage to the heir 
wirhin the two years, and ſhe marry elſewhere-within thofe 
two years, the Lord ſhall nor have the forfeiture of the mar- 
riage, for the Sratute giverh the rwo years only to make a 
render :- Lib.6.fo.71. Lord Darcies Caſe. And if after ſuch 
tender, &c. the heir female refuſeth, then the Lord ſhall 
hold the Land unrill her age of 21. years, and further untill 
he hath leyied the value of her marriage. Statute of Weſt.1, 
31.Aſs.p.26. EE, - 

The tender of a-marriage to an heir female beforethe age 
of 14.is yoid (:e.) where the Lord may hold the Land for 
the ſaid two years, -for then the Statute appointeth the- 


time 
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time of tender 3 but where the Lord cannot have the two 
years he may tender, &c. At any time after the age of 12. 
and before 14. for ſo he might have done at the common 
Law. L.6.71. Darcy. Le Seignor. uaitdlcs 2. ans apres les 14. 
ans, mes lou heire female eſt dens age de 14, ans nicut marric 
al temps de Mort ſon Anceſtor. 


Sef. 104. and 105. 


 . Thetime of agreement or diſagreement, when they mar» 

ry infra aunos nubiles, is for the woman it 1 2.0r after, and for 
theman at 14. or after, and there need no new marriage if 
they ſo agree, but diſagree they cannot before,eg%c. Bur if a 
man of the age of 14. marry a woman of the age of 10.at her 
age of 12. he may as well diſagree, as ſhe may, though he 
were of theage of conſent; becauſe in contrafts of Matri- . 
mony either both muſt be bound, or equal cle&ion of diſa- 
greement given to-both, and ſoe converſo, if the woman be of 
the age of conſent, and the man under. 

Dominus non maritabit minorem in cuſtodia ſua niſi (e- 
mel.F0.79.b.Vide,&c. 


Sef. 107. and 108. 


Per le ſtat. de Merton-ca.6. nul diſparagement eſt, mes [ou 
celuy que eſt cn gard E.marie deins lage de 14. ans. 

T here be four kindes of diſparagements. I. propter vitii 
animi. 2. Sanguinis. 3, Corpors. 4. propter jacturam pri- 
vilegii. Vide Libr. | 

. Ofdiſparagements art large, Vide Libr.in F0.80.8&c. 

Magi Charta, is, Charta libertatum 3 magnum in Pparyo. 
Et magna fuit quondam magnz reverentia .Chartz. Peri- 
culolum exiſtimo quod bonorum viror. non comprobarur 
exemplo. Uſage is a good interpreter of Laws, ( 10n uſage 
is an intendment that the Law will not bear it, 


Sef. 110, and 111, 


Its in the-ele&ion of the Lord, whether for the Gngle va- 


lue the Lord will tender a marriage or no z for he ſhall _ 
the 


. — 
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the ſingle velue without any. tenders Liþ.6. fa. 70, KL. Darcics 
Cale. | 54 3.200 | 

If the heir male before any tender, marrieth himſelf with- 
in age, he ſhall pay burthe fngle value of the marriage. Fe. 
$2.6. Vide Libr. b | 

He that holdeth by Caſtlegard,holdeth by Knights fervice 
but not by Bſcuage 3 for Eſcuage is due when the King ma- 
keth a voyage royall out ofthis Realme,and the Tenant ma» 
keth defgulr, bur Caftlegard is to be done within the 'Realn, 
&c. 1.4. Luitrels Caſe, and 1.6. Gregories Cale. 
- Relief is no ſervice, but an improvement of the ſervice, 
or 3n. incident to the. ſervice, for the which the Lard may 
diſtrein, bur cannot have an a&ion of debt 3 bur his execus 
tors or Adminiſtrators may have an aQion of debr, and can= 
not diſtrein. —— 

A Knights Fee confſteth of 20! land, and he payeth for 
his relief for a whole Knights Fee, the 4* part of his Fee, 
viz. Five pound, and ſo according to the rate. In {omecaſe 
the heir ſhall pay relief, when he was within age, at the 
time of the death of his Anceſtor. The Lord uponevery 
diſcent ought ro have cither wardſhip or relief. Fo.83.b. 
Vide, &c. | 

And .in ſome caſe one: Lord of the heir of one Tenanc 
ſhall have bo:h wardſhip during his Minority, andrelief at 
his full age. Yzde, lib. &c. + | F 


Se. 114. | 
£ M ul ſer.ingard de ſon corps 4a aſe Scignor,vtvant fon pier, &ce 
0.94. & RE, ESE; x 

| Where the Lord hath. a double intereſt in the wardſhip 
of the body, one as Lord, and another as Father ; in that caſe / 
the wardſhip by reaſoni of nature cannot be waived, and 
claim made in reſpe&. of the Seigniory. Pide lab. &c. 3 5-H: © 


SF 


PY 


| 6.55. 1.7. fo.13. Calvins Caſe. 


is ” | .__ Sef. 115. and £16. i890 I 68 1+ 4 
' eftature de ann.4.H.7.74.17.done le Gardiznfhip del uſe 
kcome del (eifin indemeſne. .- ” pl uee,, 3 
F 2 Gardian 


9B Socage. 


Gardian en droit en chiyalry eſt lou le Seignior.E. ſciſe de 
gard de terre & de! heire per cauſe de lon Seigniory.-Mes ore 
11 il grant le gard, @c. legrantee eſt appell gardian en fair. 
Fol.85.a. Br.t.grant.$5 Dyer 371. 381. 

It a man make a Leaſe for years of a villeine, this cannor 
be done without Deed, neither can the Leflee aflign it over 
without Deed; becauſe it is derived out of a Freehold: that 
lieth in grant : but the warſhip of the body is an original| 
Chatrell, during the Minority detived out of no Freehold, 
and therefore as the Law createth it without Deed, ſo it may 
be afligned over without Deed, the wardſhip of an Advow- 
ſon carifiot be granted without Deed. Canſa qua ſupra. Vide 
Diverſ.. | 


——— 


Cui: VN. 
Socage. 


Sef. 117. 


Mnium retum ex quibus aliquid exquirirur. nihilagri- 
cultura'melius, nihil uberius, nibil dulcias, nihil'libe- 
ro homine dignius. Gicero lib. 1. offic. bo 
Firg. O Fortunaros nimium,, ſua fi bona norunt 
Lib.1. Agricolas, quibus ipſa procul diſcordibus armis 
Georg. 'Fundit humo facilem vi&um juſtiflima tellus. 
Nullum. laborem recuſant manus-quz ab aratro ad arma 
transferuntur,es. Fortior autem” Miles ex confragoſo venir, 
ſed ille un&us, & nitidus in primo pulvere deficit. Seneca 
Epiſt. FE 
Bock of Doomeſday, Land holden by Knights fervicd 
was called Taniland, and Land holden by Socage, was called 
Reveland. Fo.86, a. DO RS 
' Nota,that the legall fignificarion of (agium) in compofiti- 
en termineth ſervice or duty, as Homagium, the egyiens 
the 


Socage. Jl 
the man,&c. Vide Libr, a woundy milſtake(fremm pro termi- 
10,) 
Ex donationibus autem feoda militaria, vel magnam ſer- 
jeantiam non continentibus oritur nobis quaddam nomen 
generale, quod eſt (ocagium. 

It is a preſumption where homage is due, that theland is 
holden by Knights ſervice. 


Sed. 118. and 119. 


Home puit tener per fealty tantum, © eſt a tener en Socage 
Car cheſcun tewere, que neſt pas in Chivalry eſt tenure &n S0cage. 
Here Littleton (peakerh of Tenures of common perſons, for 
grand Serjeanty is not Knights ſervice, and yet is not a 
Tenure in Socage, Vide &'c- And note, That ſome Te- 
nures in Socage are named 2 cauſa, and ſome and the greater 
part 4b effefu 

Socagium. idem eſt quod ſervitium Socz, 8 Soca idem 
eſt, quod caruca.ſ. un ſoke,ou un carve. 

AS carucata terre, 8 plough land may contain houſes, mils, 
paſture, meadow,wood, Cc. as pertaining to the plough, ſo 
under the ſervice of the Plough, all ſervices of tillage or 
husbandry are included. 

Although the cauſe whereupon the name of Socage firſt 
orew be 5. th away, yet thename remains the ſame it hath 
been, and is uſed to diſtinguiſh this Tenure, from a Tenure 
by Knights fervice. | 

Nomina < perdas certe diſtinRio rerum perdirur. 


Sef. 120. and 121, 


Eſcuage certain, is not #1 re: veritate ſervit' ſcuti, which is 
to be done by the body of a man 3 but iris ſeruitium Cru- 
mene, of money, which is to be drawn out of the purſe, and 
that is in effe& a Tenure in Socage. 

If a rent be paid for Caftlegard, it is clear a Socage 
Tenure z bur if a ſum in groſs or other thing be voluntarily 
paid or given by the tenant, and voluntarily received by 
the Lord in lieu of Caftlegard, yet the Tenure by Knights 

F 3 ſervice 
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- Gardian endroit en chiyalry eſt lou le Seignior.E. ſeile de 
gard de terre & de! heire per cauſe de lon Seigniory.-Mes ore 
11 i] grant le gard, &. le grantee eſt appell gardian en fair. 
Fol.8 5.2. Br.t.grant.85 Dyer 371. 381. 

Tfa man make a Leaſe for years of a villeine, this cannor 
be done without Deed, neither can the Leflee aflign it over 
without Deed; becauſe it is derived out of a Freehold: that 
lieth in grant : but the warſhip of the body is an originall 
Chatrell, during the Minority detived out of no Freehold, 
and therefore as the Law createth it without Deed, ſo it may 
be affigned over without Deed, the wardſhip of an Advow- 
ſon canfiot be granted without Deed. Caſa qua ſupra. Vide 


Diver. 


—_—__. 


Cue. :;.V. 
Socage. 


Sef. 117. © 


Mnium refum ex quibus aliquid exquiritur. nihilagri- 
culturamelius, nihil uberius, nibil dulcins, nihil libe- 
ro homine dignius. Gicero lib. 1. offic. | | 
Pirg. O Fortunatos nimium, . ſua fi bona norunt 
Lib.x. _ Agricolas, quibus ipſa procul diſcordibus armis 
Georg. 'Fundit humo facilem victum juſtiflima tellus. 
Nullum. laborem recuſant manus-quz ab aratro ad arma 
transferuntur,e7s. Fortior autem Miles ex confragoſo venir, 
ſed ille unus, & nitidus in primo pulvere deficit. Seneca 
Epiſt. To 
bo” ok of Doomeſday, Land holden by Knights feryicd 
was called Taniland, and Land holden by Socage, was called 
Reveland. Fo.86, a. ÞÞ ©. oo 
| Nota,that the legall fGignificarion of (agium)in compoliti- 


en termineth ſervice or duty, as Homagium, the feryice of 
| the 


j- / 


Co 
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the man,&c. Vide Liby, a woundy miſtake(frommU pro termi- 


20,) 


Ex donationibus autem feoda militaria, vel magnam ſer- 
jeantiam non continentibus orirur nobis quaddam nomen 


 generale, quod eſt ſocagium. 


It is a preſumprion where homage is due, thartheland is 
holden by Knights ſervice. 


Set. 118. and 119. 


Home pit tener per fealty tantum, & eſt a tener en Socage 
Car cheſcun texure, que neſt pas in Chivalry eſt tenure En Socage. 
Here Littleton [peaketh of Tenures of common perſons, for 
grand Serjeanty is not Knights ſervice, and yet is not a 
Tenure in Socage, Vide gc: And note, That ſome Te- 
nures in Socage are named 2 cauſa, and ſome and the greater 
part ab effefu 

Socagium idem eſt quod ſervitium Socz, & Soca idein 
eſt, quod caruca.ſ. un ſoke,ou un carve. a 

As carucata terre, s plough land may contain houſes, mils, 
paſture, meadow,wood, &7c. as pertaining to the plough, ſo 
under the ſervice of the Plough, all ſervices ot tillage or 
husbandry are included. 

Although the cauſe whereupon the name of Socage firſt 
2rew be taken away, yet the name remains the ſame it hath 
been, and is uſed to diſtinguiſh this Tenure, from a Tenure 
by Knights feryice. | 

Nomina {; perdas certe diſtinRio rerum perditur. 


Sef. 120. and 121, 


Eſcuage certain, is not 11 ret veritate ſeruvit* ſcuti, which is 
to be done by the body of a man 3 but iris ſervitium Cru- 
mene, of money, which is ro be drawn our of the purſe, and 
that is in effe& a Tenure in Socage. 

If a rent be paid for Caftlegard, it is clear. a. Socage 
Tenure 3 bur if a ſum in groſs or other thing be yoluntarily 
paid or your by the tenant, and voluntarily received by 
the Lord in lieu of Caſtlegard, yet the Tenure by Knights 

F ſervice 


Too Socage 
ſerviceremairth, vide 1ib.4.fo.88. in Lutterels Caſe. 

Rent ſervice is accompanied with ſome corporal ſervice, 
as fealry arthbeleaſt, Sef.122. 


Sef. 123. 


Tf lands hojden in Soccage be given to a man, and the 
heirs of his body, and he dieth,his heir within age, the next 
Cofin of the part of the father, albeir he be worthier, ſhall 
not be preferred before the next Cofin of the part of the . 
mother 3 bur ſuch of them as firſt ſeiſeth the heir ſhall have 
his Cuſtody; fo. 88.9. | 
Tf A: be Guardian in Soccape of the body and lands of 
B. withinage of 14 years. A. ſhall be Guardian per cauſe de 
Card. Baran Infant, &c. that is nor in the cuſtody of ano- 
ther, cannot be. Gardianen Soccage, becauſe no Writ of Ac- 
count lieth againſt an Infant. 

__ Alium repere non poteſt, qui ſeipſum regere non novit. 
Bra#.lib.2. fo.88. 
- Minor minorem cuſtodire non debet, alios enim preſumi- 
tur male regere, qui ſeiplum regere neſcit , Flcta lib. 1. 
£ap.10O,.. : | 
"A zres ſokmamii (ub cuſtodia capitalium dominorum non 
erit, ſed ſub cuſtod* conſanguineorum ſuorum propinquo- 
rum, hoc eſt, eorum qui conjunQi ſunt jure ſanguinis, 8 
non jure ſucceſlionis, ex parte quor* non deſcendit hxredi- 
ras, Cf ; 
 Hereby not only an immediate deſcent, but all poſſibili- 
ty of deſcent is excluded. Y:ide lib.fo.88.b. 
: The father Guardian in Soccage muſt by law be account- 
able tothe ſon, *both for his marriage, and alſo for the pro- 
fs of his lands, which he ſhould not if he had the cuſtody, 
&. in this caſe as father in reſpe& of nature. 
/5'6. © Andthead& of thelaw never doth any man wrong, fic vide 
arverfitatem, &c. } 
'* Guardian in Soccage ſhall not forfeit his intereſt by out- 
awry or attainder of Felony or Treaſon, becauſe he hath 
potting pion uſe, but to the uſe of the heir. ., 
1 ne + | _ | | Legitims 


s TT YL jad 


SOCage- TO! 

Lezitima #tas,as the Statute of Merlebridge, 52 H.3.ſpeak- 
eth 3 or plena atas, as the Writ of Account doth render it, 
are to be underſtood ſecundum ſubjetiam materiam, that is 
of the heir of Soccage land, whoſe lawfull and full age as to 
Guardianſhip is 14 years. 

And as to the recitall of the Stature, it is evident, That 
an action of Account did lie againſt Guardian in Soccage at 
the Common Law, Vide l:b.fo.8 9.4. * 3+ 

If the Guardian receive the rents and profits, @'c. and he 
be robbed without his default or negligence, he ſhall be 
diſcharged thereof. But otherwile it is of a Gariersfor he 
hath his hire, and thereby implicitely undertaketh the ſafe 
delivery of the goods delivered to him. H. 38. Eli. inter 
Woodlief & (urtets. | 

Norte,it is 'neceflary for any that receiveth goods to be 
kept, toreceive in this ſpecial manner, wig. To be kept =( 
his own, or to keep them at the peril of the owner. To be, 
kept,and to be ſafely kept, is all one in Law, fc vide diverfit'\ 
Paſcha, 4 3 Eliz.Southcote and Bennet. | 

T he Gardian en Socage ſhall account for the marriage of the 
heir : ſo for ſo much as any man bong fide had offered for the 
marriage unto him. 

Le enfant al age de 18 years poit faire ſon teſtament, 9 G'. 
SC. on 

Nota, Executors could not have an aRion of Account at 
the Common Law, in reſpe& of the privity of the account 3 | 
but the Statute of Wefm. 2. cap. 23. hath given the aRion 


of account to Executaxs,the Statute of 25.E.3.cap.5. to Exc- ; 
cutors of Executors, and the Statute of 31 E.3. cap.11, to 
Adminiſtrators. | 

The Gardianen Socage is bounden by Law, That the heir ) 
be well brought up, and that his vidences be ſafely kept. 


SeF. 124. and 125. 


Sed quere fr apres lage de 14 ans,&*c. This quzre came not 
out of Littletons quiver 3 for it is evident, Thar after the age 


of 14 years, Gardian en Socage ſhall be charged Bayliff ar 
| F 4 any. 


any time when the heir will, either before his age of 2x. 
years, or after. 1 

Gardian en Chivalry ad le gard a ſon proper uſe, & Gar- 
.dian en Socage, nad le gard a ſon uſe, mes al uſe del heir. 

Er fi Gardian en Socagedevie devant aſc' account fait per 

-, ;luy al heire, de ceo le heire en {ans remedy, per ceo que nul 
' .Þre, de accomprt gift tenus les execut” finon pur le roy 
tautſolement. 
For albeit in anaQion of account againſt a Guardian in ſo- 
cage,&'c. the defendant cannot wage his Law, yer in reſpe& 
of the privity of the matters of account, and the diſcharge 
reſting in the knowledge of the parties thereunto, an a&ion?” 
of account lieth not, ec. bur that. is holpen by Starute. 
Vide. fo.go.b.Rgt.Parl.5o. E.z.u.123. © 

The Kings Treaſure is Firmamentum belli,gy” Ornamentum 
pack. Nullum tempns occurrit Regt. 

Prerogative extends to all Powers, Preheminences and 
Priviledges, which the Law giveth ro the Crown. Stan: 
Prar.5.10. | 

Sef. 126, & 127, 128, 129, 


Le ſnr.aiia del heire ſon tenant pur reliefe, tant come le 
rent amount que il paya per an,ouſter le rent. 

Of corporal ſervice, or labour or work of the tenant, no 
relief is due, but where the tenant holdeth by ſuch yearly 
rents or profits which may be paid or delivered. 

Et le ſnr.poit incontinent dilſtreine per reliefe 3 finon que 
i] ſoit tiel ſeryice, que neſt donques an effe, ficome le te- 
nant tient per un proſe, & devie en yuer, ec. 

For Flowers, that are fudus fugaces, cannot be kept, and 
therefore are not to be delivered wll the rime of growing 3 

| (otherwiſe it is of corn,g&c.) . 
Lex ſpear naturz ordinem, non cogit ad impoſlibilia, 
Impoſlibile eſt quod naturz rej repugnar. 


Sef. 130, & 131,132. -- 


Il eft reaſon que le ſnr & ſes heires ont aſc? ſervice fait a 
eus 


Erankalmoigne. x03 
eux per prou & teſtifier que la terre eſt tenus de cux, fol. 
2s b. ICS 4. 

, An Eſchear is a caſual profit, quod accidit domino ex even- 
ty, & ex mſperato. yh | 
| Separable, as rents incident to Reyer- ' 


Of incidents there )) * fhons, &c. | 46d- 
be rwo ſorts, {. Y Inſeparable, as Fealty to a Revyerſion 
or Tenure. | 


Where the Tenure is by Fealty only, rhere is no relief 
due, fol.93s a. vide lib. | 

Leſſee per ans ferra fealty al !eflor, per ceoque il tiel de 
Juy, autermenrt eſt de tenant a volunt $ car il nad aſc* ſure 
eltare. 

And becauſe the matter of an oath muſt be certain, there- 
fore tenant at will ſhall not do fealty. 


g_—_ —_ —_ _—_ _ PR 


Cua?e. VI. 


Frankalmoigne. 
Seff. 133. 


Regular , and they live under certain 

Rules, and have vowed three things ; 

CYNEF Ecclefia-Y True Obedience, perperual Chaſtity, 
ſtical per-& _and Wilfull Poverty. - 

ſons ſome be BSecular, as Biſhops, Deans and Cha- 

pters, Archdeacons, Prebends, Par- 
ſons, Vicars, &c. 

All Eccleſiaſtical perſons may hold in Frankalmoigne be 
they Secular or rol ray but no Lay perſon, &c. 

By the ancient Common Law of England, a man could 
not alien ſuch lands as he had by deſcent, without the con- 
ſent of his heir z yer he might give a part t6 God in Free- 
almoigne,” or with his daughter in free marriage, or to his 

ſcrvant 


To4. Frankalmoigne. | | 
ſervant i remuneratione ſervitii, fol.94-b.. Glanville 1.7. cap.r; | 
Fo.44,45 -4cc. 
' Lands muſt be given to a Corporation aggregate of many | 
by deed, and they have a Fee Cle withour *IRe words | 
( _ Ors ) for the body never dies. | 
Otherwiſe is it of a ſole Corporation. But yet our of the 
veneral rules the caſe of Franke is excepted. And 
there is a diverſity, when the head and body both are capa- 
ble,as Dean and Chapter 3 and when one, as in caſe of Ab- 
bot or Prior and Covent. ER 


8+ Ancient Gtants ſhall be allowed, as the Law was taken 
1 whenſuch Grams were made. 


Sef. 134. 


Decarin is derived of xg, which fignifieth Ten, for that 
heIFarEcclefiaſtical ſecular —— and was anciently 
oyerten Prebends or Canons at the leaſt in a Cathedral 
Church, and is head of his Chapter. Capitulum eſt Glerico- 
rum congregatio ſub uno Decano in Ecclefia ('uthedrali. And 
Chapters be twofold, viF. the Ancient,and the Later. The 
ancient Deans come in,in much like ſort as Biſhops do 3 for 

$7 8: they are choſen by the Chapter, bya C < e de efier, as Bi- 
ſhops be, and the King giving his Royal aflent, they are 
confirmed by the Biſhop 3 but they which are either newly 
tranſlated, or founded, are Donative, and by the Kings Let- | 

_rers\Patents are inſtalled, fo.95.4. 

Ecclefiaſtical perlons have not capacity to take in Succe(- 
fion, unlefle they be bodies Politique, as Biſhops, Arch- 
deacons, Deans, Parſons, Vicars, &c- or lawfully incorpo- 
rate by the Kings Letters Patents, or Preſcription. 


Sed. 135. 


Of Tenures, ſome be Spiritual, and ſome be Temporal ; | 
and of Spiricual, ſome be incertain; as Tenures in Frank- 
almsigne, and ſome be certain, as Tenures by Divine ſer- 
vice. | Avain, Diyine ſeryice is twofold, either Spiritual, as 
Prayers to God 3 or Temporal, as diſtribution of ATMs to 
poor people. CY Since 


Frankalmoigne. tos 

Since Littleton wrote, the Beok of Common Prayer, &c. is 
altered”3 yet the Tenure in Frankalmoigne remaineth, and 
ſuch Prayers and Divine ſervice ſhall be {aid and celebrated, 
as now is authorized : for the change is by generall conſent 
&c. of Parliament, 2 E,6.c.1,5. & 6. c-1. 1ELc.2. where- 
unto every man is party 7 
' And 3s Littleton hath ſaid before in the caſe of Soccage, 
Se&.,119. The changing of one kinde of Temporal ſervices 
into other Temporal ſervices, altereth neither the name nor 
the effe& of the Tenure : ſo the changing of Spiritual ſer- 
vices,C*caltererh neither the name, &&'c. # 
' Fraukalmoigne 8ſt le pluis haute ſervice. 
- fuit hac ſapientia quondam 

Publica privatis ſecernere, ſacra profanis. 

Tant ſolement divine & ſpiritual ſervice en deftr. fait per 

terres Cc tenus en Fraukalmoigue. Op, 


Sef. 136. and 137. 


Nodiltreſs can be taken for any ſervices that are not put 
into certainty, nor can be reduced into any certainty. 
- Oportet quod ceria res deducatur in judicium. 

And yet in ſome caſes there may be a certainty in uncer= -. 
tainty : as a man may hold of his Lord to ſhear all the ſheep 
depaſturing within his Manorzand the Lord may diſtrain for 
this uncertainry, 7 E.3.38. 


' Ordinarizs, fo called, Quiahabct ordinariam juriſdictionem 557 '.. 


znjure proprio, & non per deputationem ; as a Bithop,@ec. 
Where the right is Spirirual, and the remedy thereof one- 


- 


ly by the Eccleſiaſtical Law, the conulans thereof doth ap- 
pertain ro the Eccleſiaſtical Court, fo.96.. - 
' And ſo where the Common or Stacute Law giveth reme-= 
dy n foro ſeculari ( whether the marter be ſpirirual or rem- 
_ the conuſance of that cauſe belonecthto the Kings 
emporal Courts only, &c. f0.96.b. | 

There were within this Realm 118 Monalteries founded 
by the Kings of England. \ So all Biſhops, cc. which hold 
of the King by Barony, and are Lords cf Parliament, 
: | called 


1OG F ranhalmoigne. 
called by Writ , &'c. »Ante fol. $3. & 69. 


Se. 138. and 139. 


- Nithil quod eſt inconveniens, eſt licitum, fol. 97.b. 

It is better,ſaith the Law, to (uffer a miſchief (that is pe- | 
culiar to one) then an inconvenience that may prejudice | 
many, 42 Ed.3.5. 28 E.3.395. 20 H.6.28. | 

There is no Land that is not holden of ſome Lord or 0+ 
ther, by ſome ſervice Spiritual or Temporal. 

Nihil quod eſt contra rationem eſt licitum. For Reaſon is the | 
life of the Law 3 nay, the Common Law ir (elf is nothing 
elſe but Reaſon, which is to be underſtood of an artificig 
perfe&ion of Reaſon, gotten by long ſtudy, obſervation and 
experience, and not of every mans natural Reaſon : for, 
Nemo na{citur artifex. 

'N eminem oportet eſſe ſapientiorem legibus. | 

Si un Abbot gc. alien his lands holden in Frankalmoigne 
to a ſecular man in fee ſimple 3 In this caſe, albeit the Alie- | 
nor. held not by fealty nor any other terrene ſervice, but 
only by Spiritual ſervices, and thoſe incertain, yer the 
Alience ſhall hold by the certain ſervice of fealry , fol. 


98. 4. 


Sef. 140, 


Il eſt ordeigne per leſtarut Quia empr. terrum fait 18 Ed. | 
x. que nul poit alien, ne grant terres, &c. en fee ſimple a | 


ten de luy meſme. 
Alienatio, licet prohibeatur, conſenſu tamen omnium in | 


quorum favorem prohibira eſt, poteſt fieri, & quilibet poteſt 
renunciare juri pro ſe introdudo. 

Przſumitur rex habere omnia jura in ſcrinio pe&oris ſui. | 
'Diſpenſatio eſt ma[i prohibiti provida relaxatio, utilitate ſeu | 
neceflitate penſata, vide liby. &@ quare, fo.9g9.a. 

By Preſcription the ſucceſſor of an Abbot may pay re- | 


lief. 
Sef. 141. 


Nul poit tenure terres ©. en frankatns. forfþriſe del grantor on 
: ac 


2 
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de ſes heires. Here (or)hath the ſenſe of (and) &c. For the 
heir cannot take any thing in the life of the InCeſtor, neither 
can the heire rake any thing by diſcent, when the anceſtor 
himſelf is ſecluded. Yide,&%c. As a man cannot grant -lands 
in Taile and reſerve a rent to his heirs. 15.E.4. 

T he tenure in frankalmozgne is an incident to the inherita- 


ble bloud of the grantor, and cannor be transferred'or for= 


feired ro any other. Burt it is nor an incident inſeparable, 
&c.For the Lord may releaſe to rhe Tenant-in Fankalmoizne 
and then the tenure is extin&, and he ſhall hold of the Lord 
Paramount by Fealty. As in Littl.S.139. And if the Seignio- 
ry be transferred by a&@ in Law to a ftranger, rhereby the 
privity is altered, and the renure changed: Fo.99.b. 
And a Biſhop with aflenr of his Chapter, &c. may give 
Lands in Frankalmoigne,to hold of chem and their ſucceſſors, 
by licence, &c- Alwaies the Seigniory neerer, to the Land, 
drowns the Seigniory that is more remore,cc.'  ' -/ * 


Sef. 142. 


L meſrie eſt tenus de acquitey ſon Tenant en ffankal.de Cheſ© 
manner de ſervice, que aſc* Seignior. Paramount de luy void de- 
maxd. He is allo to aquitr. him of improvement of ſervices, 
as if he bediſtrained for relief, aid per file may. &c. Alſo for 
ſuit ſervice to a hundred 3 bur for ſuit Teall"in refpe&of-re- 
fiance within any hundred, &#c. it is otherwiſe. There be 
three kindes of Acquitals. 1. An acquitall by Deed. 2. An 
acquirall by preſcriprion. 3. An acquitall by tenure 3 and 
that is four manner:of waies.- 1... By qwelty of ſervice, for 
ſervice acquites ſervice. 2. Tenure in Frankalm. 3.Tenure 
in Frankmar. 4. Tenure by reaſon of Dower. F, N, B. 
135.0c. \ There be fix Writs in Law maintainable before 
any moleſtation, &c.. As 1. A man may have his Writ of 
Meſne before' he be diftreined. 2.'A Warr. Carte, befort li 
be impleaded.' 3. A Monſtraver. before any diſtreſſe or vexa= 
tion. 4. An Aud. quer. before. any execution ſued. 5. 'A 
Curia claudend;.: before any default of inclaſure. 6, A ne:in> 


juſte 
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juſte vexes, before any dilttelle ot maleſtation : and theſe be 


called, brevia autigipantid: 
N ata, the Plaintift. in a Writ of Meſne,” may chule either 


procefſe at the common Law, or upon the Statute of Weſt. z, 
And upon proceſle given by the ſaid Srature, wit. Summons, 
Arrachment, and grand diftrefle, it rhe Meſne:cometh not, 
he ſhall be fore-judged : and the judgement. is, quod T. (le 
meſne,) amittat ſeruitza dc Axfle Tenant) de tcnemiis pradiftis 
quod omiſee predifte,T prafutR. (le Seignior. Paramount) modo 
þt attenideus & reſt ond. per eadem ſervit. per que T.tenuit. Aiſo 
if the Tenant be not. acquitred, 3iter he hath recovered in a 
Writ of Meſne, he fhall bave a Writ of DiSringas ad acquic- 
tand.F0.190.Vide,%c,F.N.B- 138. 

If rwo joyntenants bring a Writ of Meſne, and the one is 
fGmmon'd and levered , the other cannor fore-judge the 
Meſne, for be oughr to beattendant to the Lord Paramount,as 
the Meine was,and that cannot he be alone.. And ſo if there 
be two joyntenants Meſnes, and in a Writ of Meſne, brought 
againſt them, one maketh default, and the other appears, 
there can be no fore-judger. Yde Libr. & quare. If the 
Deaghter, the Son being in vexter ſa mere, betore judged, it 
ſhall binde the Son that is born afterwards 5 for he had na 


nd 


right a5 che time of fore-judgement. 
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Homage Aunceftrel. 
Sef. :143, &c, 


'JOm. Aunc. eſt low. un.renant tient ſa terre de $6 Seiga 
per Homage, & ole tenant & ſes Anceſtors que heire 

11 eſhont. tenus m. laterre del dit Seignior '& de les anceſtors, 
£#c.de'temps.dont memoxie ne court, per homage, & ont it, 
oF 5 | a CUE 


CY .4aD WW, WW. © ,+- 


Homage Aunceſtrel. IOg 
2cux homage, Tiel Seignior doit garrant. ſon tenant que- 
unt i] E implede de la terre, @'c. 

Auxi'il doit acquirer le tenant envers touts Seigniors Þ a 
ramount luy de cheſt manner de ſervice. Mes fi le Seignior 
nayoit recieve pas homage del tenant, &'c. Nede aſc? de es 
anceſtors il poit diſclaimer en le tenancy quan il eſt youch, 
& iflint ouſt le tenant de ſon garrantie. 


Pd 


Seft. 145. 


Eſt ranta & talis connexio per homagium inter dominum 
& tenentem, quod tantum debet dominus tenenty,' quantum 
tenens domino,przrer ſolam reverentiam. Bra.F 0.7 8.Glatts 
li.9.c4-4.& Brit.F0.17 0.4, 

Ancient continued inheritance on both parties hath more 


priviledge and account in Law, then inheritances lately or ' 


within memorie acquired. Fol.101.a. | 
Warrantzs, vouchee is either to defend the right againſt the 
demandant,or to yeeld him other Land,e#«. in value;and ex- 
tendeth ro Lands, &c. of an eſtate of Freehold, or inberi- 
tance: and not to any Chatrell real, perſonall,or mixt, ſaving 


only in caſe of a wardſhip granted with warrant 3 for.in the - 
other caſes concerning Chartels,e#c. T he voucher ſhall have :. 


his action of Covenant,it he hath a Deed,or if it be by paroal, 
then an action upon his Caſe, or an aftion of deceipr,t#c. 

T he proces whereby the vouchee is called is a Summon. ad 
Warr. whereupon it the Sherift return that the vouchee is 
ſummoned and he maketh default. Mag. Cape ad valemiam is 
awarded, when if he make default again, then judgement is 
given againſt the Tenant,and he over to have in value againft 
the vouchee. Bur if the Sheriff return that he hath nothing, 
then after Writs of Alzas, and pluries, a Writ of ſequatur ſub 
ſuo periculo ſhall be awarded, &c. and the demandant ſhall 
not have judgement to recover in value, bacauſe the youchee 
was never warned. Vide Libr. Fo.201%þ. 

When the tenant being impleaded within a particular jus 
riddition (as in Londou,&c.) Voncherth one to warr, and 
prayes that he may be ſummoned. in ſome other County 
out 
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- out of the juriſdi&ion of that Court : this is called a forrain 
voucher. By the Civil Law every man is bound to warrant 
the thing, that he ſellerh' or- conveyerh, albeit there be no 
exprefſe warrant, bur the Common Law. bindeth-him nor, 
unleſſe there be a warranty either in Deed, ot-in Law, for, 

Caveat emptor, (Fc. - 

T here be three kindes of diſclaimer, . e. inthe Tenancy 

in the bloud, and in the\Seigniory. F.N.B. 197. & 151.b. 

In the caſe of Homage Aunceſtrel (which is a ſpecial war- 
ranty in Law, by the authority of Lz#:lcton) the Lands gene- 
rally that the Lord hath at the time of the voucher, ſhall be 
liable to execurion in value, whether he hath them by diſ- 
cent or purchaſe. Burt in the caſe of an exprefle warranty 
the heir ſhall be charged but only for Luck Lands as he hath 
diſcent from' the Aunceſtrel which created the warranty, 

F.N.B.152, | 

And note, the Lands of the vouchee ſhall] be liable to the 

awarranty, that the vouchee hath art the time of the voucher 3 

For that the voucker is in lieu of an a&tion,and in aWarr.Car- 

tz, the Land which mg hath at the time of the 

Writ brought ſhall be liable to the warranty. Fo. 102.4. 

_ Upon. :a- Judgement in-debt, the Plaintiff ſhall nor have 
execution,” bur only of that Land which the Defendant had 
at thetime oof the judgement,for that the aCtion was brought 
in reſpe& of the perſon, and not in reſpe& of the Land. 
Vide Lib. &c.. | 


> 7 Tt Ie 
C Le et. tee ER 


If a man give Lands in Fee with warranty,and binde cer- ' 


tain Lands ſpecially, to warranty, the perſon of: the Feoffor 
is hereby bound, and not theland, unlefſe he hath it at rhe 
time of the voucher. 32.E. 1. voucher 292. 


| Sc. 146. | lier: o 

En Cheſc' caſe lou le Seignior poir diſclaymer,g&c. Et de 
ceo poit diſclaimer en Court de Record, ſon-Seigniory E ex- 
tint & le rerant tiendra del Seignior procheine Paramount, 


Wc. 


Meliorem conditionem Ecclcfiz ſux facere-potem przla- 


cus 
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rus dereriorem nequaquam 3' 4nd dine ſuz condici. 
melior. facere pofſlunt fine conſenſ{u, deteriorem non pofſunt 
fine conſenſu. 

Expedit reipublicz ur ſir finis litium, vide fol.193.8, 

If an aQion of Debt upofi an Obligation againſt an Ab» 
bor, the Abbot acknowledgeth rhe aRion, and dieth, the 
ſucceſſor ſhall not avoid Execution, though the Obligation 
was made without the afſent of the Covent, for he cannor 
falſifie the Recovery in an higher ation. E3 res judlicatapro 
veritate accipitur 3 and this is but a Chartel, 7 Reg.2. tit 
Abbos 7. 

Sef. 147, and 148. 


If the tenant make a feoffment in fee upon condition, and 
dieth, his heir performerh the condition, and re=entreth, 
the Homage anceſtrel is deſtroyed in reſpe& of the interru- 
prion of the continuance of the privity and eftare, 1.Mich, 
14,07 15 El. 

Tenant que fiſt homage al pere,ne ferre homage al fits,f0. 
103,b. vide le except. a ce rule. 

Sch. 149,150, IN © 

Fealty eſt incident a cheſc' atturnment del renant brane ſeig> 
1:0ry eſt grans None ſhall do homage bur the tenant of rhe 
OR the Lords of whom it is holden, fol.104.4. 8 Ed. 4. 
27.b. 

The recovery of the ſeigniory differeth from the aliena- 
tion of the Lord, which is his own a&, or the deſcent of the 
ſcigniory to the heir, which is an a& in law ; for that by the 
Recovery,the ſtate of him that received the homage is defea+ 
ted, for it ſhall not lie in the mouth of the tenant, to falfifie 
the recovery which was againſt his Lord,$c. for that the 
tenant had nothing therein,&c. ; L 

if a man.had made a Leaſe for years to begin at Michael- 
mas, reſerved arent, and he had ſuffered a Common Reco- 
very before Michaelmas, the Recovyerer ſhould diſtrain for 
rem,which the leſſor before the recovery could nor, 28 H.8. 
Dyer 41.fol.194.b. | | 
| S The 


113 | Grand Sergeant). 


The tenant-oughr ro. ſeek the Lord to do him homage, 
&c. for this ſervice is perſonal, &c. but rent may be paid | 
and received by other 3 and therefore a tender of the rent 
upon the land is ſufficient, fo.10 5.4. 


—_——— _ ah 


| 


Cu'ar, VILL 


Rn Grand Sergeant). 


Sef. 153. 


"omg Sergeanty, eſt lou bome tient ſes terres de! Roy 
per les ſervices que il doit faire en (on proper perſon, 
com de port. le banner del Roy, our ſa lance,@c. 

Ceo tenure en ten. per ſervice de Chivalry 3 mes le 
livery paiam al Roy pur rclieſe, le value ( ouſter les charges * 
& repriſes ) des terres pur an S.154,& 158. | | 

Magna Sergeanty 3 4. 6. Magna Servitium : becaule it is 
oreater and more worthy than Knight ſervice; for this is - 
Rever4 ſervitium Regale, and not Milntare,onely. | 
' This Tenure hath ſeven ſpecial properties: 1. Tobe 
holden of rhe King onely. 2. It muſt be done when the : 
tenant is able in proper perſon. 3. This ſervice is certain _ 
and particular. 4- The Relict due, &c. differeth from 
Knights ſervice. 5.It is to be done within the Realm. 6. If 
4s ſubjed to neither Aid pur fare fits Chivaler,or file mariage- | 
_ 7- it payeth no Eſcuage, fo.105.b. 11 H.4.34. FN: 
B.83. 

T here were divers Lords Marſhals of England before the 
reign of R,2. yet King R.2.- created Tho. Moubrey Duke of | 
'Norfolk, and firſt Earl Marſhal of England, per nomen Comtith 
Mariſchalli Angliz. in Ror. pat.20. R.2, 

- Theſaurns Regis _— Regem & Regnum; And Cenſus Re- 
gr; eſt anima-reipub. tal. 106.a. Dyer4 El.213. 

Where the Grand Sergeanty is to be done to the Royal | 

bo per{0n 
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perſon of the King, or to execute one of thole high and 
great Offices, there his tenant cannot make a Deputy with- 
out the Kings licenſe, &c. Burt he thar holdeth to ſerve him 
in his War within the Realm, or by Cornage, may make a 


— 


Deputy, fol. 107.a. vide libr.e9*c.qu- 


Clan. 1% 
Petit Sergeant). 


Sef. 159. 


mk Serjeanty eſt .lou home tient, &c. del Roy, de rend. 
al Roy annualment un arke, ou un Eſpee,$5. petit 
choſes rouchant le guerre, Er tiel ſervice neforlqz Socage 
en effe&. | | 

If one holdeth Land of a common perſon in grels as of 


- his perſon, and nor of any Manor,&c. and this Seigniory 


eſcheareth to the King ( yea though it be by Atrainder of 
Treaſon Y he holdeth of the perſon of the King, and nor in 
Capite, becauſe rhe original Tenure was nor created by the 


. King. And therefore it is dire&ly. ſaid, That a Tenure of 


the King inCapite, is when the Land is not holden of the 
King, as of any Manor, Caſtle, Honor,&c. but of his 
Crown. 

Nota. A man may hold of the King 71 Capite, or of his 


| Crown, as well in Socage, as by Knights ſervice, fol. 


I91.4. 


Gz - | CHAP. 
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Tennre en Burgage. 


Sef. 163, 


St lou les tenants deins le Burgh ſont tenus deLſeigni- 
eur del Burgh per cert? renr,8:c. & tiel tenure ne forſqz 
tenure en SOCage. 

Burgh is an ancient Town holden of the King or any 0- 
ther Lord,which ſenderh Burgeſles to the Parliament,fo. 109. 
a, L,10.123. Major de Lynns GC. : 

A City is a Borough incorporate, which hath, or (within 
time of memory) have had a Biſhop : and though rhe Bi- 
ſhoprick be diflolved, yet the City remaineth 3 as Weſtmin- 
ſter. Cambridge an ancient City,Mich.7.R.1.Rot.. vide libr. 

0.109.b. 
7 Cities were inſtituted for three purpoſes ; 1. For conſer- 
vation of Laws, whereby every man enjoycth his own in 
peace. 2. For tuition and defence of the Kings Subjects, 
and for keeping the Kings peace in time of ſudden uproar. 
And 3. For defence of the Realm againſt outward and in- 
ward hoſtility. : 


T here is lex & conſuetudo Parliamenti, que quidem lex qua- 


renda eſt ab omnibus,iguorata 4 multis, & cognita 2 paucis. Of 


the Members of this Court of Parliament, ſome be by de(- | 


cent, as ancient Noblemen 3 ſome by creation, as Nobles | 


newly created 3 ſome by ſucceſſion, as Biſhops 3 ſome by 
eleftion, as Knights, Citizens, and Burgeſs, fol. 1 10.4, 
ante Sect. 3. | 


T he Juriſdiftion of this Court is ſo tranſcendent, that ' 


it maketh, \enlargerh, diminiſheth, abrogateth, repealeth 
and reviverh Laws,Statutes, As and Ordinances, concern» 
ing matters Eccleſiaſtical,Capiral, Criminal, Common, Ci- 


vil, Martial, Maritine,&c. None can begin, continue | 
or | 
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or difſolve the Parliament but by the Kings Authority. 

Of this Court it is ſaid, Que il enim de treſgrand honor 
& juſtice, de que nul doit imaginer choſe diſhonorable. 

HaberRex Cur* ſuam in Concilio ſuo in Parliamentis ſuis 
przſentibus Przlatis, Comitibus, Baronibus, Proceribus, 
& aliis viris peritis,ubi rerminarz ſunt dubitariones judicio- 
rum, - & novis injuriis emerſis nova conſtituuntar remedia, 
& unicuiq; juſtitia prour meruerit retribuetur*Pl.c.398:b.d. 
Pet.St.c.$ 5. f0.164.Flct.l.2.c.2. 

The.King of England is armed with divers Counſels ; as 
firſt,Commune Concilium,and that is the Court of Parliament. 
2. Magnum Concilium, and this is ſomerime applied to the 
Upper Houſe of Parliament, and ſometime our of Parlia- 
ment time to the Peers of the Realm. 3. The Privy Coun- 
cel. And 4. the Kings Councel for Law matters, and they 
are his Judges of the Law. 


Sed. 165, &c. 


Aſcun Burghs ont tiel Cuſtome, que le puiſne fits inhc- 

rita, &c. Conſuetudo quandoqz pro has ſervatur, in par- 
tibus ubi fuerit more utentium approbata, & vicem legis 
obtinet, longz vi enim temporis uſus & conſuetudinis non 
vilis aurhoritas- Longa poſſeſſio ( ſicurt jus) parir jus poſſh- 
dendi, & tollit ationem vero.domino. Brafon. 

Of every Cuſtom there be two eſſential parts; Time 
out of minde, and Continuance and peaceable uſage with- 
out lawfull interruption. 

If Lands be within a Manor, Fee, or Seignicry, the ſame . 
by the Cuſtom of the Manor, &c. May be deviſable 3 or of 
the nature of Gavelkinde, or of Borough Engliſh. 21.Ed. 4. 
$3.54. otherwiſe is it. In an upland T own &&<c. 

Nota, Thar in ſpecial Caſes a Cuſtome may be alleadged 
withina Hamlet, a Town, a Burgh, a City, a Manor, an 
Honour, an Hundred, and a County : but a Cuſtoin cannot 
be alleaged generally within the Realm, ec. For that is 
the Common Law. Fo. 110.b.F.N,B.122.Dyer 54.By ſome 


Cuſtomes the youngeſt brother ſhall inherits 
G 3 Sef. 
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| Se. 166. and 167. 


Trem en aſc* Burghs per.le ouſtom. feme avera pur ſa Power 
touts les texement que feront 4 {a baron.gyc. And this called ' 
Franke Banke. Here is imployed by (&c.) that in ſome pla- 
ces the Wike Thall have the moity of her Husbands Lands, ſo . 
Jong as ſhe lives unmarried,as in Gavelkind. And of Lands 
in Gavelkind a man ſhall be Tenant by the Curtefie,without |} 

-2 2 . having ofany jflue. 
© © In ſomeplaces the Widdow ſhall have the whole,or halte, 
Dun fola of caſta vixerit,&c. F.N.B.150. ; 

Trem, home poit deviſer ſes terres qui il ad en Fee fimple,deins | 

meſme le Burgh,&rc. A devilor per ſon Teſtam. is ro ſpeake by 

35%. his Teſtament, whar his mind is to have done after his de- _ 
ceaſe. Teſtamentum eſt duplex, 1.In $criptis. 2.Nuncupatinum, \ 
feu fine ſcripts. The devilee, cannot take goods,@c. without - 
the _ of _ Executors 3 otherwiſe it.is of Lands deviſed 
by Cuſtome. £ <2 4/2577 1 p2prlgee wot 6 | 

| $7] a man hath Lenk belle by ptr nt in Capite, \- 
and lands in Socagezhe can deviſe-but two parts of the whole; | . 
Bur if he hold lands by Knight-ſervice of the-King, and not , * 
In Capite,or of a meane Lord, and hath alſo Lands in Socage ; 
he may deviſe two parts of his Land holden by Knizlns ſer- * 
vice and all his Socage Lands. Fide lib. & quare.Fo.111,.b. 

\ Ifa man make a Feoftment in Fee of his Lands holden by | 
Knights ſervice to the ufe of ſuch perſon and perſons, 2nd of 
fuch Eſtate and eftares,C*%. As he ſhall appoint by his Will, ' 
in this caſe by operation of Law, the uſe and State veſts in 
the Feoffor,. ani he is (eiſed of a qualified Fce. Jn this Caſe ,. 

L9 git theFeoffor limit Eſtates by bis will,by force and according 
-” mas Dower, ” ng: the ule and the Eſtates aro wimiy out of 
the Feoftment7are good for the whole, -and the laſt will is 

but direQory! Vide Lib.&c. 
 Ifa'gift in Taile, or a Leaſe for life be made the remain ' 


der in Fee,this remainder is not within the Statute. . 
| Set. 168, Fo. 112, | 


By no conveyance at the Common Law a man could du- | 
s C2 My > ; | ring q 
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ring the Coverture either in gficion everſion or zemain- 
Jer imir an eſtare to his Wite.,, But- 476 mayby Det” 
Covenant with others to ſtand ſeiſed tothe ule of his wife,or 
make a Feoffment,@#*c. to the uſe of his Wife, and now the 
fate is executed to ſuch uſes by the Statute of 27 H.8.for an 
uſe is but atruſt and confidence, which by ſuch a meane 
might be limited, by the husband to the wife, | Y, 

Omnia que ſunt uxoris- ſuut ipfius viri, nou bahet uxor poteſts- 
tom ſui ſed vir. Bra. lib.2.ca-15. RE Lot | 

Vir & uxor ſunt quaſi unica perſona quis caro una, -ſanguis 
unus, res licet ſit propria uxoris, vir tamen ejus cuſtos, cum ſit ca- 
put mulieris. Brat. 5 traft.5.c4.2.5-4l-2.Baron. 10 H.720,E%- 
trix delce que uſe,poit vend. terres deviſe. | 


Tn contratibus benigna, 1n teſtamentis benignior,in reftitutios 
FE cft 


. nibus benigniſſima interpretatio faciendg eſt voluntas tej 


ambulatori uſque ad mortem. Ch 
T he firſt grant and the laſt will is of greateſt force. _ 

Cum duo inter ſe pugnantia repertuntur in teamento ultimum 

ratum eſt. TFa Teme covert be ſeiſed of Lands in Fee,ſhe can- 


+ nordeviſe the ſame to her husband 3 becauſe ſhe is. ſub pote= 


ftate virize7ce 
| Sef. 169. of 113. 


Ttem per tiel cuſtome home poit deviſcr per ſen teſkamentum gue 
les executors point aliewr les tenements in Fee, 8&c.pur cert. ſum. 
de mony 4 diſtribut. = alme, 0 iſſint. poies veir icy un caſe 
ou home poit faire loial eſtate. & encore il uavort riens Cn les to- 
nements al temps del eſtate ft. quia conſuctudo ex certa cauſa ratio- 
nabili uſutata, privat communem legem. Here it appeareth thar 
the Executors having but a power,as Li1l, putterh the Caſe, >, 


to ſell, they muſt all join in the ſale. Fo.112.b. Vide,&c. 185 


Dyer 177. 

But if a man deviſeth Lands to his executors to be fold and 
maketh two Executors and the one dieth, yet the ſurvivor 
may (ell the Land,becauſe as the ſtate,ſo the Truſt ſhall (ur- 
vive 3 and ſo note a diverſity between a bare truſt,and a rruſt 
coupled with an intereſt, 3 9.Aſſ-p.17-Dyer 210.and 371. 4 
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- By ri Sulllgg. of 21 H,8. it is provided that where Lands 

are willed to be{old by Executors, that though part of them 

refuſe, yer the reſidue may fell. Lib.1.173. | 
Mine adviſe tothem that make ſuch deviſe by will is, t 

make it as certaire as they can, as that the ſale be made by. 


kis Executors or the ſurvivors or furvivor of them, it his 
meaning be ſo, or by ſuch, or ſo many of them as take upon 


them the probate of his will,&'c. And it is better to give them ' 


an authority then an eſtate, unlefſe his meaning be they 

ſhould'take the profits of his Lands in the mean time, and 

then it is necefſary that he deviſeth, that rhe mean profits 

till the ſale ſhall be aſſers in their hands, for Sh they 

on not be (o. Videltb. (ſo.113.) Stat.zz. H.8.c.2.34.H. 
« Cap. 5» 

+ preſcripta & legitims vincet legem. But no Cu- 
Kome or preſcription can take away the force-of an A of 
Parliament. Preſcriptio eſt titulus cx uſu e& tempore ſubſtanti- 
am capiens tb autoritate legis, A title taking his ſubſtance of 
uſe and rime allowed by the Law.12 E- 4.1. 2 M.Br-pr.100. 
6E.6. Dy.31. 45.Aſſ-8. 


Sea. 170. | 


I. S. Seifed of the Manor of D. in Fee preſcribeth thus : 
thar 1.5. his anceſtors, and all thoſe whoſe eſtate he hath in 
the ſaid Manor, have time out of mind of man had and uſed 


to have common of paſture,&c. in ſuch a place,&c. Being | 


the Land of ſome other,&c. as pertaining to the ſaid Ma- 
nor. A Cuſtome,is in this manner : A, Copyholder of the 
Manor of D. doth plead, 8c. thar all the Copyholders, &c. 
have had and uſed to have common of paſture, 8&c. in ſuch 3 
waſt of the Lord, parcell of the ſaid Manor. \ Burt both to 
iftomes and preteripeions theſe two things arelincident in- 
eparable,viF., poſle on,or uſage:and time : Poſſeſhon mult 
29 3 qualities, it muſt be long, continuall, and peaceable. 
. 170. 
Note, 1. To what things a man may make a title by pre- 


C———— 


97 > +I. 


icriptien without Charter 3 and 2.How it may be loſt by in- | 


terruptions 


'— 
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rerruption. / For the firſt, as to Franchiſes and liberties as 
cannot be ſeiſed as forfeited, before the cauſe of forfeiture 
appear of Record, no man can make a title by preſcription, 
&c» as tothe goods and Chattels of Felons,&c. to make 4 
Coroner,&c. l.5.109. 1.9.29. 

Bur to treaſure trove, waifes, eſtraies,&c. to hold Pleas, 
&c. A man may make atitle by uſage onely,8:c. Wirhout 
any matter of Record (F0.114.6.) 9 H.7.11.20. : 

And for the ſecond, it is to be known that the ticle being 
once gained by preſcription or cuſtome, cannot be loſt by 
the interruption of the pofleflion, for 19 or 20 yeares, 
but by interruption in the right, as if a man have had a rent 
or common by preſcriprion,unity of poſſeſſion of as high and 
—_— rw is an interruption in the right. FYide,@c 

F0.114.0. DES 

A Modus decimandi was alledged, Mich.42. and 44 Eli7. 
in banco Reg. by preſcriprion time out of minde for tyches of 
LO thereupon iflue joined, and the Jury found 
that before 20 years then laſt paſt rhere was ſuch a preſcri- 
ption, and that for this 20 years he had paid the Lambes in 
ſpccie j and it was objected firſt, that the iflue was found a- 
2in{t the plaintiff, for the preſcription was generall, for all 
the time of preſcription, and 20 years fail thereof, 2.'T hat 
the party by paiment of tythes in ſpecie had waived the 
przicriprion or cuſtome. / But it was adjudged for the 
plaintifte in the prohibition, for albeit rhe modys decim. had 
not been paid by the ſpace of 20 years, yet the preſcripti=- 
on being found, the ſubſtance of the iflue is toun4 for the 


gg Vide Lib.cpc.M.43-and 44 Els. B-R. Nowell and 
Hicks. 


Note, all the preſcriptions that were limited from a cer- 
pres were = A AGF Pa lament, as from the time of 
H.1t. After that, from the time of H.2. By the Statute of 


Merton;and from the time of R; 2.By the Statute of Weſtm.1. / 


But the preſcription of time out of memory of man, was ar/ 
the Common 7 and limited no time. \Memory or know- 


l:dge is twofold. Firſt, by knowledge, by proof, as by Re- 
FN cord, 
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cord, or ſufficient matter of writing. 2. by his own proper 


knowledge. 28.oAff.25.11 H.7,21.Dy.27 3. 
There is a diverfity between an A of Parliament in the 


| 29 /”. Negative, and in the Affirmative : for an Afﬀfirmarive A& 
j doth not take away a cuſtome, as the Statute of Wills of 3 2. 


and 34 H.8.Do not take away a cuſtom to deviſe Lands,c#c. 
Alſo there is a diverſity berween Statutes that be in rhe Ne- 
tive : for if a Statute in the Negative be declarative of the 

Ancient Law, that is in Afhrmative of the common Law, 
there as well as a man may preſcribe,&c. Againſt the com- 
mon Law,ſo a man may do againf ſuch a Statute.Fo.11 5.4. 
Vide & qu. M.Carta. c.35- 

None ſhall cut down any trees of his own within a for- 
reft;without view of the Forreſter.Statute 34 E. 1.4. Forreſt. 
Raſt. But a man may preſcribe to cut down his woods, &c, 
16 El.inle Eſcheg. | 


The common Law appeareth in the Statute of Mag. Cart. | 


and other ancient Statutes : ( which for the moſt part are 
Affirmative of the Common Law) in originall writs,in ju- 


diciall Records, and in our books of termes and yeares. Ads 


of Parliament appear in the Rolls of Parliament, and for 
the moſt part are- in Print. { Particular cuſtomes are ro be 
proved. Fo.115.b. 


Set. 171. 


Every City is a Burgh,but every Burgh is not a City. And 
It appeareth by Littleton, that a Town is the Genus, and 2 
Borough is the Fecies,Ffor he ſairh that every Borough is a 
Town,but every Town is not a Borough. Et ſub appellatione 
vilarum continentur Burgi & Civitates. Forteſcue cap. 24+ 
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T7 Enrc en Vill vnage E pluis properment qut. un villein tien 
terres,&c. Solong. le cuſtome del Manner, ou auterment 4 

1a volunt ſon Seignior, & de faire a ſon Seignior villeine ſervice 3 

Nul terre tenus en villenage ne unqs. fer. home franke,villaines 

Fillaine,g villa ; quia ville adſcriptus eft. 

And therefore a Tenure in Villenage is twofold, one 
where the perſon of the Tenant is bond, and the Tenure 
ſervile, the other where the perſon is free, and the Tenure 
ſervile. Serva terra liberos de ſanguine exiſtentes, vilanos facere 
non poteſt 3 quia licet fuciunt oper ſervilia, tamen nou faciunt ea 
ratioue perſonarum,ſed ratione tenementorum, 8c. | 

A villain, is called N ativus, & naſcendoz quia plerumgqz natus 
eſt ſcruus. Fo.116.b: | 

Eſt autem Libertas naturalis ſacult as cjus quod cuique facere Ii- 
bet * niſt qued de jure, aut vi prohubetur. Scrvitus eft conſtitutio: 
dc jure gentium,qua quis domino alieno contra naturam ſubjicitur. 
Braf.1.ca.6. It was ordained, for the cruelty of ſome Lords 
that he that killed his villein, ſhould have the ſame judge- 
ment as if he had killed a freeman, and thereupon they were 
called Servi,quia ſeroabautur 2 dominis, & non Occidibantur & 
non 2 ſerviendo., 

Servitude was firſt inflited upon Cham for diſhonquring 
of his Father Noah. Ante vint inventionem inconcuſſs libertas : 
101 cſſet hodie ſervitms ſs ebrictas not fuiſſet. Ambroſe. 

When the villain hath an eſtate of any thing certain, rhe 
Lord ſhall have it,as a Rent, Commons Certain hc gone” 

ho Lor 
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. they cannot hold Plea of debt or tre 
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Lord ſhall not take advantage of any Obligation, or Coye- 


nant, or other thing in aQion made to the villaine, becauſe 


I 
they lye in privity, and cannor be transferred to others D.cg* 
$t.6.43-22+Aſſ-p.37+ 

eDuicquid acquiritur ſeruo,acquiritur Dom.Fo. 117.4. 

The Statute of Donis Condic. giveth remedy to the iflues 
of the Donee(in Taile)that have capacity and power to take 
and retain ſuch a gift. PL.C.555. Walfing.c. 


Modus © conventio vincunt legem. 


Seft.. 174. | 
Aliud eſt tenere liber8 gp aliud tenere per liberum Servitium. 
Fletal. 3.6.13 Mirr.c4.2.Set.18, | 


Sea. 175 
Cheſc. villaine, on eſt un villeine pur tille de preſcription ſc. que 
il & ſes Anceſtors out ee villeines de temps dont memoric ne 
Court, ou il eſt villaine per ſon confeſſion dem. en court de Record. 
And every Court of Record is the Kings Court,albeit ano- 
ther may have the profit, wherein if the Judges do erre, a 
Writ of error doth lie.But the County Court,the 100Court, 


&c. are no ts of Record ; and therefore the proceedings 
therein may be denied and tried by Jury, and upon their. 


judgements a Writ of error lieth not, but a Writ of falſe 
judgement, for that they are no Courts of Record, becauſe 
,if the debt or dam- 
mages do amount to 40.5.or of any treſpaſle. Vi & armi.l.6. 
1 1.12.Fentlemans Caſe. 


Sef. 177. 


Il ſerr. adjudgele folly del ſeignieur (il as pas quent 
les rerres,&c. ſont en le maine de ſon villeine. 

For before entry, the Lord hath neirher jus 1n re, nec jus 
ad rem : ſed,nullum tempus occurrit Regt. 

The a& of law, -7.e. the deſcent or eſcheat may as well 
prevent the Lord of his entry, as the a& of the party by 
alienation, fo.1 18a, 9 H. 6.21. 

Goods 
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Goods or Chatrels are either perſonal,as a horſe and other 

bealts, houſhold-Ruft &e. or_real, as terms for years of 

Lands,&c. Wardſhips,the intereſt of tenant by Stature Sta- 

le, &C. 

R Nota, That as the title of the Lord ro his villains lands, 

beginneth by his entry3ſo his title ro the goods beginneth by 

the ſeiſuce of them. p 

Si le ſeignicur claime les biens 8& feifiſt parcel en noſm, 


de ſeifin de touts les Þiens que' le villeine ad' ou aver 
poit, &C+ 

Such a claim doth not only veſt the goods which the vil- 
lain then hath, bur alſo which he atter that ſhall acquire 
and get. | 
Sef. 179. | 

Le ſeignieur poit maintenant claime le reverſion de ſon 
villaine, car en aulter forme il ne poir vener al reverſion. 

And the Lord canaot claim the reverftion, but upon the 
Land, 2nd he by his coming upon the Land for that purpoſe 
is no Treſpaſler. | 

Sef. 180. E 
Tſſent le ſeignicur &c. = vener al eſgliſe & claim le «Ad- 
0 


vowſon ac ſon villcingc. tor every claim or demand to deveſt 
any eſtate or intereſt, muſt be made in thar place, which is 


moſt apr for that purpole. 


Alvowſon of a Church tis the Right of Preſentation-or j 2 


Collationto the Church. Every Church is either Preſenta- 


tive, Collative, Donartive,or EleCive. 


If me Church be Preſentative, the Church is full by ad- 599: 


miſſion and inſtitution againſt any common perſon ; bur 


againſt the King it_is not full before induCion, fo.119.b. * 
ncumbent;ot zncumbo, 3.6. to be diligently refident, 7d eſt, 


obnixe eperam dare, 10 H.6,7. > X 


A Church Preſentative may become yoid five manner of ' 


waies, ViF. 1,By Death. 2.By Creation.'3. By Reſignation. 
4.By Deprivation. 5.By Ceſlton,as by raking a Benefice in- 
compatible, fo.120.a4. F.N.B.31,3 2+ 2 WR 
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By the Starute of 31 Eljz. the Preſentation, Admiſſion, 
Inſtirurion, and InduQtion into a Benefice by Simony, are 
id; which before were but voidable by Deprivation. 

Note: It the Church becometh void, albeir the preſent 
avoidance be not by law grantable over, yer may the Lord | 
of the villain preſent,&c. and thereby gain the inheritance 
of the Advowlſon,&c. becauſe it is not mcerly a Choſe in 
action for if a feme coverrt be ſeiſe1 of an Advowſon, and | 
the Church becometh void, and the Wife dieth, the huſ- | 
band ſhall preſent, 8c. bur otherwiſe it is of a bond made 
to the wife, becauſe thar is meerly in ation, 14 H.4.12, 


43 E.3-10. 39E.3.5. 4 H.6.5. 
$Sef. 181, 


Ou le villaine & ſes Anceſtors ont eſte regardant al Manor, fi 
\ 7 le ſeignieur grant mes les villeine par ſon fait a un auter, douques | 
il eſt villeine &3 gros. He is called Regardant to a Manor, be- | 
cauſe he hath rhe charge ro all baſe and villandus ſervices | 
within the ſame,&c. and his ſervice is not certain, but he | 
mult have regard to that which is commanded him.In groſs, 
is that which belongs to the perſon of the Lord, and be-' 
longerh nor ro any Manor Lands,8c. Auxi ſont villatnes ea | 
gros par preſcrift-@'c. Mirr.c.z. {e&t.18. 
Sef. 183, 
. A man cannot preſcribe in any thing by a que eſtate, that | 
& F- lieth in grant, and cannot paſs without Deed or Fine, but 
in him and his Anceſtors he may, becauſe he comes in by 
deſcent,withour any conveyance.\\ Neither can a man plead | 
a que eſtate in himſelf, of any thing that cannot paſs withont | 
* - Deed, but in another he may, as in barre of an avowry,the | 
Plaintiff may plead queeſtate in the ſcigniory in ayowant, 
39 H.6.8. f0.121.4. | op 
When a thing that lieth in grant is but a conyeyance to 
the thing claimed by preſcription, there a que eſtate may be | 
alleaged of a thing that lieth in grant, as*a'man may pre- 
ſcribe, thar he and his Anceſtors, &c. in'an hunited,' have 
: Line 


© EI; a. '& 
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time out of minde,&c. had a Leet,&c. 11 H.4.89. The 


Plaintiff ſhall not_entitle him by a que eſtate, but he muſt 
ſhew how he came by it,bur after avowry made the Plaintiff 
ſhall plead a que eſtate, becauſe he is now become as a De- 
fendant,9 E.4+3-b. 

A man may plead a que eſtate of a tenancy in tail, or an 
eſtate for life, ſo as he averreth the life of them, otherwiſe 
it is of a leaſe for years, or art will, 41.A4ſ.2. A Diſſeiſor, 
Abator, Intruder, Recoverer, or any other that cometh in 
the poſt, ſhall plead a que cate, 22 H. 6.34. 6 E.4q. 12. 
31 H.8. que eſtate, Br.48. | 

A que eftate muſt bealleaged in the tenant or defendant 
himſelf, and not in one in the mean Conveyance from 
whom he claimeth, 11 H.4.81. 9 E.4-3. 1 E:6. que eſtate, 
Br.49. 

A_Deecd __mus ought to be ſhewed to the Court, be- 27 :; 


cauſe every Deed muſt prove it ſelf to have ſufficient words 
in law, whereof the Court muſt adjudge, and alſo ro be 
proved by witnefles, and other proof if the Deed be deni- 
ed, which is matter of fact, fo.121.b. A manor may paſs 
by livery of ſeifin without Deed, with all things appertain- 
ing,&c. withour ſaying,cum periment,Cc. 


Sef. 184. | 
Nul choſe eq regardam a un Manor,09*c. forſque vlline mes 
autcm choſes come  Tavwfons Ge: four appendantn gee. 
Appendants are ever by preſcription, Þnt 
may be created in ſome cales ar this day, fo.121.b. TE 


Things incorporeal which lie in grant, as Advowſons, 
Villains Commons, &c. may be appendant te things cor- 


poreal, as a Manor, houſe, and lands ; or things corporeat Gy . 
to things incorporeal, as Lands to an Office. BurFe they 
muſt agree in_gature and quality, for a Commons = 


bary, or of Eſtovers, cannor be appendant or appurtenant to 

land? bur ro a houſe to be ſpent there, vide lib.gg%c. © 
Item, Nothing can be properly appendant or appurre< 
aant,&c. unleſs the principal or ſuperior thing be of perpe- 
tual 
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rual ſybiſtence and continuance. | Offices of fee, are of per- 
petual ſubſiſtence; either being zi eſſe, or in that they are 
pane or » Jo- _ r t 2g : ; 
{ote, T hat an Advow(ſon at one {0 may be appendant, 
anor 44 divided 
between Coparceners, and every one hath a part of the 
Manor, without ſaying any thing of the Advowſon appen- 
dant, the Advowſon remains in Coparcenary, and yet in 
every of their rurns, it is appendant to that part which they 
have,and ſo it is if they makeCompokhition to preſent againſt 
common. right, yet it remains appendant. Bur if upon 
ſuch a partition an expreſs Exception be made the Ad- 
yowſon, then the Advowlſon remains in Coparcenary and in 
prols, and ſo are the books reconciled, 13 E.3, qu. imp.170, 
9 El. Dyer 249. 2 H.7.5. vide,&c, 


—_» Tfa man purchaſe part of the Land wherein Common aps 
***Fpendant is to be had, the Common ſhall be apportioned, be- 


cauſe it is of Common right, but not ſo of a Common ap- 
purtemenr, or of any orher Common. of what nature ſoever. 
But both Common appendant and ap ant ſhall be ap- 
portioned by alienation of part of the Land,&c. and for 
Common appurtment one mult preſcribe, z. e. for Beaſts 
not commonabje, as Swine,Goats,&c. 1.4.35,8c. Tirring- 
hams Caſe. | 

A Common in eroſle appertaineth to noſLand, and muſt 
be by writing or Preſcription. Fo, 122.4. 

<Q 2 renancy eſcheat the Lord ne 7n creſa ſon common car t 

apery al dems.  nemy al ſervices. 

A man may preſcribe to have Sepagulem-paſturam, or to 
have folam veſturam terre,from ſuch a day till ſuch a day,and 
hereby: the owner of the ſojle ſhall be excluded to paſture or 


feed there. So a man may preſcribe to have ſeparalem piſca- | 
riam in ſuch a water, and the owner of the ſoil ſhall not fiſh ! 


A 


there, bur if he claime to have Communtzam piſcarig,or lberam | 
piſcariam,the owner of the Soil ſhall fiſh there, 3 E.3.29-30. | 


20 H.6.4. 10 H.7.24. 


._ A man ſeiſed of Land,whereunto Common is appendant, ' 


and 
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and is diſleiſed, the Dilleiſee cannot uſe rhe Common untill 
he eatreth into the land,&c. becaufe ir ſhonld be a preju- 
dice to the tenant of rhe foil ; for if the Dilleiſee might 
do irzth - Ditſciſor alſo mig hc put on his cattel,which ſhould 
be a double charge to the renant. Bur ctherwife. it is in 
caſe of an Advowf3n appendanr, &c. 19 H. 6, 33. vide Set. 


541. 


Se. 185. and 186. | 
Si home voile en Couit de Record ſoy convuſter deſt 
villeine, que ne fuir villeine adevant, tiel eſt yilleine en 
groſle. - HY | 
This is in tended vhete he is brought into Court by 
courſe of Law, Vide Iibr. gyc. fo. 122. b. 25, Afſ. 62: $7+ 


Aſſ.17. | 


Feme que eſt utlage enim dit waive, waiviata, i. e. dereli%ta, 
left out, or not regarded , and. not atlegata, or exlex , for 
thar women are not ſwoiri in Leers, or Tcurns, as men 
which be of the age of 12 year: or more be, vide.(9'c. Reg- 
Orig.132.3 H.5.tit. Utlawry Statham: 


Sep. 187, &c 


Lex Avgliz nunquam matris ſed ſemper patris conditio- 
nem imitari paitum jrdica”. Svrculus rorum alimentoum A 
ſtipire capir, poma iamen <dir ſua. Forteſcue c.42. 

Si mulier ferva copulara fir libero, &c. quod partus ha- 
bebit hereciratem.& mater nullam dotem,quia mortuo vifo 
libero redit iu p-'iſtiaum ſtarum ſervituris nifi heres ci do- 
tem fecerir de pratia.Braft lib.q.fo. 298.b. 


A child was born aftec the father deceaſed det undecim. 


dies poſt ultimum tempus legitimum (ſc.nine moneths, or forty 
weeks) mulieribus conſtiratum ; and it was adjudged, Quod 


dici non deber filius,gyc. Trin. 18, E. t. Rot. 61. Beaf, coram 


ege. 
Un villeine n 'avar a@ion cnvers ſon ſeigneinr ; mes -en 
ſpecial caſes, &e. il poir aver ation, &c. ficome appeal de 


| Mort ſon pere', &c. Auxi un Niefe avant va appeale de 


H Rape 
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Rape en vers ſa ſeignieur, W.1. c. 13. W.2.cap.35. 


SeF.191, and 192- 

The Villain ſball have an a&ion as Executor againſt his 
Lord, and it is no plea for the Lord to ſay,that the Plaintiff 
is his villain, for he ſhall nor be enfranchiſed by the uſer of | 
this ation, becauſe he hath it by a gift in Law to the uſe of |! 
the Teſtator, and nor to his own uſe. | Note, Damages reco- 
vered by the Executor in an ation of Treſpaſs Tha be aſ- 
ſets, and yet they were never in the\Teſtator, 21 E.q. 4-b. | 
1 Hi4.6. | 

Nor onely tenant in tail, and renant for life of a Villain, 
ſhall have the perquiſite of the Villain in fee,but tenant for 
years, and tenant at will alfo ſhall haye it in fee ; for the law 
reſpeReth not the quantity of the eſtare,bur the law reſpeR- 
eth the quality ; for in what right he hath the Vilfain, in the | 
fame right he ſhall have the perquiſice, &c. For if a man hath ' 
a Villain in the right of his wife, and after he is intitled to 
be tenant by the Curreſje in his own right, he ſhall have the 
perquiſite to him and his heires, vide 1:b.74c.fo.124.b. 

ESceſtation 1s an excluſion of a Concluſion, that a party 

| to an adon may by pleading incur ; or it is a ſafegard to 

the party which keeperth him from being concluded by the 

plea he is to make, if theiflue be found for him: but in this 

caſe without a Proteſtation, albeit the iſſue be found for the 

Lond, the Villain ſhall be enfranchiſed. S. 152 Pl.c.256. in 

Greysbrooks Caſe. | 


We 


- 


SeF. 193. 


Three things be fay dinL ws Life Liberty, Dower. 
Tryal, is to find ont by cue examination the truth of the 
point in iſſue or queſtion berween the parties, whereupon 
Judgement may be given. | 
 Rueſtio juris, ſhall be rryed by the Judges either upon a 
Demur, ſpeezal] Verdi, or Exception , for cuilibet in ſu 


arte perito eft credendum, QF quod quiſque norit in hoc ſe exer- 
| ceat 


not to be given wo ſuch a Verdi&, qu. (5c. : F | 
Every elem come our of no: od..o 
. Caſtle, Manor; Town, or Hamlet, or p 40k RE ds PD 
i 


Treſpar, Not guilty , in Aﬀſe , nal tort, nul diſſeifin, &c. 
, H 2 and 
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ceat ,- (F ad quaſtionem juris non reſpomdeant juratores : But 
quaſtio fati ſhall be rryed by the Verdict of Twelve men, Y 
fo. 125+ a, vide,&c, | 

If the Jury cometh out of a wrong place , or returned 
by a wrong Officer , and pive a Verdi , Judgement oughr 


Caſtle, &c. as ſome Forreſts,8ec. for rhat nhabitanrs,8c.- 


may have the better and more certain knowledge of the fact, 
3 E.3+73.20-H. 6. 30,7. H.4-27- 

Every plea concerning the perſon of che Plaintiff, &c, 
ſhall be rryed where the Writ is brought. Where the mat- 
ter alleged extendeth into a place at the Common Law , 
and a place within a Franchiſe, it ſhall be tryed at the Com- 
mon Law, | 

In an a&ion againſt two,the one pleads to the Writ, the 
other tothe a&i on, the plea ro che W rit ſhall be firft rry- 
ed, for if that ſhall be found, ail che whole Writ ſhall abate, 
and make an end of the buſineſs, 8 FE. 4. 24+ 

In a plea perſonall againſt divers Defendants,the one De- 
fendant pleads in barre to parcell, vec. and the other pleads 
a plea which goeth ro the whole. ſc. tro both Defendants ; 
this laſt plea ſhall be firſt tryed: for ina perſonall aion the 
diſcharge .of one is the diſcharge of borh ; bur in a plea 
reall it isotherwiſe, 15 E. 4- 25.b. &c. vide lib. &c, fo. 1 25. 
b.s.H. 6.46. | 

Where an iſſae is joyned for part, and a Demnrre for the 
refidue,the Court may dire& the tryall of the iſſue, or judge 
the Demurre firſt, 8&c.1.5.35 b. 

Omnis conſenſus tollit erroremn, fol. 1126. a. * 

Iſſue, exitxs , a ſingle , cerrain and materiall point ifſuing 
out of the allegations or pleas of the Plantiff and Defen- 
dant,conſiſting regularly upon an Affirmarive,and Negative, 
tobe tryed by Twelvemeng and it is twofold 3 A ſpeciall 
Iſſue , as here in the caſe of Littleton 3 or generall, as in 
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n. _ And as an Iſſue naturall cometh of two ſeverall perſons,'o an 
pA iTuc lega! ifluerh out of rwo feverall Allegations of adverſe 
$92/2jparties, vide Sect. 414. 

” An Iſſne being taken generally, referreth ro the County 
| tn and not ro the Writ, 7.E. 3- 34. vide.&c. 

A ſpeciall Iſſue muſt be taken in one certain materiall 

©*point which may be beſt undeiſtood and beft-tryed, 20 E.3. 
1iTue 31. 22. E.4q- 28. Nr) 

An Iflue ſhall not be taken upon a Negative pregnant, 
which implie:h arother ſufficient matter , bur upon that 
which is (ingle and finiple, as Ne dona pas par /e ft. imply a 
gift by Parol, therefore the flue muſt be Ne dona pas modo 
& forma. 21. H. 6.9: b. 16. E. 45. 

An lſTie joyned upon an Abſq; hoc,&c. ought to have an 
Afﬀficmat ve after it: Two Afﬀfirmarives ſhall nce make-an Iflue, 
unalefs ir be left che ilue ſhevld not be tryed. 12. £/i7z Dyer 
263, 22: H. 6.19. 11-H 4. 99. 

Some Hives be good upon marter Afﬀicmative and Nega- 
tive, aibelc the Affirmative and Negative be not in Precife 
wcrds ; as in Debt upon a leafe for yeares, the Dc fendant 

, pleads thar the Plaintiff had nothing at the time of the 

hk — leaſe made,the Plaintiff replics, that he was ſeiſed in fee; &c- 
this is a good [iIne. 2. 7.4. 5-H, 9.12. 26.H. 8. in for- 
medon. 

Where th+ Ine 1s jovned of the part of the T'<fendanty 
the entry is oF de hoc ponit ſe ſuper patriam ; but if ir te f 
the part of che Plaintiff, he entiy is 0 hoc petit quod inquie 

 ratur per patriam, 26 H. 8.3, 1S Eliz. Dyer 353. 

There be Negative pl<as,that be: itTacs of themſelves, wher- 
agto the Demanant or Plaintiff cannor reply, NO More then 
toa generall f{[ne, which is, Er predictive. 

A, (militer, As if the tenant do vouch, and the Deman- 
cant cour terp © a:1,Thar the Vouche or any of his Anceſtors 
had ar y thing,&c. whereof he might make a feoffment, he 
ſha!l c: ncjvde, © Et hoc petit quod inquir” per patrii, fopred' 
tenens fimiliter. So in a fine Pleaded by the t:nent , B&c. the 
Pemardanc my fay, quod partes finis nthil habuerunt, {x hoc 

petit. 


: 
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petite. And [o in a Writ of Dower, the Tenant plead un- 
ques (erfle Dower, he ſhall conclude, Er de hoe point ſe, &c. 
22.4, 6.57.59.3.H.7-9-12.E-4-13. 

Filiario nou poteſt probart , and therefore the iſſue muſt He 
whether the wife was enſenit the diy of her husbands death. 
41.E.3- I 1.Þ. 


A pigteſtation availerh nor the Party, that raketh it, if the j 2g. 


ifue be found againſt him ; except in ſome ſpeciall Caſe *, as 
if a ma en'er into warrantF and taketh by proteſtation rhe 
valve of rhe LanJ, albeir the plea be found againſt h'm , ye: 
the proteſtation ſhall ſerve him forthe va've. 16 E.4. Proteſt. 
$s- Vid. $S. 192. 30 E.3.14. 


Sed. 194. 


$1 le Seigntor Mayhem ſon villeine,il ſer. de ceo endite a Ie 
ſurt del roy,Qy fil foir de ceo attain 11 ferry. un fine al roy. Mes 
le vile in navazCoc- appeal de Mayhem, becauſe that in appeal 
he ſhall recover bur damages, which the Lord after cyecurion 
might rake again, and fothe judgment inutile CF 1uſory; and 
the Law never giveth an a&ion, when theerd of ic can kring 
no profit a! benefit ro the pl. 1 H.4.6.b. 

Mehemium (i.e. ) membrl muti/eio-Engjte (7. e. ) anaccu- 
ſaticn found by an equeſt of 12. or more upon theiro.th 3 
erI£lwuw, to accuſe. 

| r. For a pecuniary puniſhment for an of- 

Finis Sumitur fence,&c. Painſt the Kir pg. 
mripliciter. Y 2.For a ſum givenby theTenan: ro the Lord. 
3, For the higheſt & beſt affurance of land-. 

If a precipe be brovghr againſt zn infant, and havging rhe 
Plea, he commerh of full age, he ſha!l be amerced for the de 
lay after his full age. Lib. 5.f6-49 Vaughans C aſe. | 

So if the demandant or plaine, he nonfute, or jndgement gi- 
ven againſt him, he ſhall be likewiſe amerced pro fa'ſo clamo- 
re, Vide lib. fo. 126.6.0yc. | OT 
| If a Writ do abate by the a& of rhe demandarr or plain- 
riff, or for matter of form , the demandant or plaintiff ſhall 
be amerced, bn if it abate by the a& of God, as by the death 


H 2 of 
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of one, Kc. it is otherwiſe. Lib. 8. fo. 60. b. Beckers Cafe. 

Wit, wita, Botey wera or were old Saxon words, fignific 
* amerciament or compenſation, &c. 

Ranſome ne forſque redemption ce ,paine corporel pro fine des 
deniers. Mirror ca. 1 S. 1. and 3e 

Ranſome js ever when the Law inflifeth a corporal} pv- 
niſhment by impriſonment, (and (© is alſo a fine bur other- 
wiſe it is of an amerciament. 

Alwaies at the common Lay when the Defendant ſhould 
loſe life or member, the writ ſaid Felonzcey &c. 

And now albeit the Law be changed(for the PlantifF ſhall 
recover but damages (yer the wric of appeal ſaith ſtil] felo- 
nice. Vita oy mcmbra ſunt in manu, ſeu proteſtate regis, Bra#. 
Lib. 1. fo. 6. 

This offence of Mayhem, 1s under all felonies dc ſerving 
death, and above all ather LS aEaces, 


Inter crimina majord minimum, (dF inter minora maximum. 
- © Tautilis Jabor 5 fine frutu non eft effefus legis. Non licet, quod 
| fi percio licet. Sapiens incipit a fine. Lex non pracipit inutilia. 
erefore the Law forb'ddeth ſuch recoveries whoſe ends 

are yaine, chargeable and unprofitable. 


Sef, 195. 

Demandant and Tenant, in reall a&ons; plantiff, and 
defendart in aQions perſcnall and mixtc. In a perſonal} i&ion 
brovght by A. B, againſt C.Þ the defence is. and pred.C.D. 
defendit vim oy mnjuriam quando, gyc. Et damna, Go quicquid 
quod ipſe defendere- debet. Vide liby. gyc. fo. 129. b. 

The defendant in this and the like aftion can plead no 
Plea at all before he make himſelf party by this pait of the 
defence. 1 7.4.15, | 


 SeF. 196. &c. 

6. _— _— y ſont queux fils ſyone ation judge” 
went-poir efir. demand fi]s ſerront reſpays, &c. x. Loy vil- 
ſein ſviſt ation euvers ſen Sergnior.2. Low hom. eſt ptjage, 
ſar aCt.de debr trns. &c. ou enditement 3. Vn alien , &c. 
; 4 


# 
q) 


. Note; there be two kind of appearances before the Quinto 


_ 1.e, to render himſelf, &c. and the other is dy apparance in 


\ 
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4. Un home que per judgment done envers luy fur un br& 
de premunire facias, &c. E hors del proteRion le roy. 5. Un 
home enter, &c. en Religion. 6 Un home que eſt excom- j4+- 
menge per le ley de Sr. Eſgliſe. Sils ſorront peſpondiss,%&c. 
This is the legall concluſion of the plea, when the plea is in 


diſability oh the perſon. Fo.128.4. 
By the common Law, the plainciffe, or defendant,the de- 


mandant or Tenant could not appear by atrorneys without 
the Kings ſpeciall Warrant by Writ, or Letters Patents. 

Abution & a reteiner Attorny fans bre dela Chancery, 
Mirr.ca.s. 

Attorneys point eſtr. touts cepx,aux queux\le voile ſuffer, 
fems ne poienteſte. Attor. ne enfans, ne ſerfs, ne nul que & 
en garde nou auterment faut de foy,ne nul criminous,ne nul 
eſloigne, ne- nul que neſt a le foy le roy nul que ne poiveſte 
Counterg&c. Mir.ca.2.Sef.21. 

If an executor, &c. Sueth any aRron, utlary in rhe plain- 
rifle ſhall nor diſable him, becauſe the ſuit is in auter droit,2x 155”. 
E. 4.49.b. 21 H.6.30b... | So | 

Ina Writ of error to reverſe an utlary, utlary in that ſuit , 
or at any ſicangers ſuit ſhall nor diſable he plaintiffegbecauſe 
if he i: that — ſhould be difabled,if he were outlawed x 
at ſeverall mens ſuits, he ſhould never reyerſe any of them. 
7 H.4.40. 

When any man pleads an outlawry in diſability of the per- 
ſon he muſt ſhew forth the Record of the OutlJawry, Mainte- 
nant ſub pede fill (becauſe the plea is dilatory.) unleſs the 
Record be in the ſame Court. Bur if he plead an ourlawry in 
bar, if it be denyed, he ſhall have a day to bring in.-6 Eliz. 
Dyer,228.F.N,B.241.Stanf.pl.cor. 105, © 


exaFus,to avoid the ourlawry, iz: an appearance in Deed, 


Law, 7. e. by purchafing a ſuperſedeas our of the Court where 
the Record is,&c.T7.44. El.in Co.banco inter Mere (5 dolburie, 
If the ground or cauſe of the a&ion be forfeited by the 


Outlawry, then may the Outlawry be plead in Bar of whe 
H — ——_ 


n 
4 —_ 
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aQtion, as in an ation of deb:, detinue, we, [Bu inreall a- 
Rions, or in perſonall, where damages bz in&ctain, ( as in 
trns. Of Battery,of goods,cf breaking his cloie,8c. Jand are 
not forfeited by the ontlawry,their ouclawry muſt be plead- 
edin diſability of the perſon. g Eliz.Dyer 262. 7 H.4. 4.b.l, 
5s.109-Foxleyes C. | 

In the reign of King Alfred, and afrer the Conqueſt, no 
man could have been outlawed, bur for Felony, the puniſh- 
ment-whereof was death,1r.c.1.5.3. 

Vilagaius oF watviata capita gerunt Lupina, ques ab omnibus 
impune poterunt amputari, merito enim ſine lege perire devent,qui 
ſecundum legem vivere recuſant. Fleta lib. 1.cap. 27. Bur now the 
Law is change d,for avoyding of inhumanity,z5c. Vide 2 Af. 
Pl.3.2 E.3.tit.Coron.148, 

In BraJons time, and ſomewhat before, proceſs of outlaw- 
ry wis ordaine] toly in all ations that were,qu- v1,75 army 
which Bratton calleth deli&a,for there the King ſhall have a 
fine. But fince by divers S:atures Proceſs of out'awry doth 
ly in Accoun”; D-br, De-inue. Annuity, Covenant, Aion ſur 
le Caſe» Aion ſur le Statute. De 5 R.2.and in divers other 
common or civill ations, Bra#.1ib.5.f9.421.8H4.6.9.b,40 E. 


3. 5,095.25 H.6.6.40 £.3. 2. | 


S205. 


If an alien hat iſfoe in Eng'iſh before his denization, that 
iſve is not inheritable ro his Father ; bat if his Father be na- | 


- turaliz'd by Pariiament,foch iſle ſhall inherir. | 
' Ligeantiaeſt vincylum fidei, ligeaaria & lepts efſencia+ Er | 


eſt duplex, 1 Peiperv2, & 14a ligeancia eft aur nara. aur data- 


2 Temporanea, quvze aut localis, aut limitata, fc. denizailo | 


pro vita,8c-Vide /iby fo. 129.4. 
A-man may be born our of the realm of England,ye: wi:h* 


in the legeance, as in Ireland &c. | 
' An alien that is jn lezgue ſhail maintain perſonalf z&ion, | 


for an alien way trade, &c. bur not real) or mixr aRi ons. An 
alien thar is condemned in an infermation, ſha'l hive a Wit 


of error to relieve himſelf, & fic. %c. "A 


If | 
/ | 
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If analien be made a Prior or Abbcr, the Plea cf Alicn 


nex ſhall not diſable hin to bring any reall or mix ation LF. 
concerning his houſe, becauſe he is in auter droit. 29 E.3.Br, Zz t- | 


Denizen 15. Sic vide diverſitat. 


In Littletons Caſe the tenant or defendant ſhall neither 


plead alicu nee ro the Writ, or to the action,bur in diſability 
cf the perſon as in villenage or outlawry 3 and Littleton is to 
be intendeTof an Alien in leagne;for if he be an Alien ene- 
my, the def=:ndan: may concli.de to the aftion- Liure de en- 


 trres Al.en.t. 


Se. 199. 


The judgment in a Premunire, 1s that the defendant ſhall 
be from Crncetan ovt of the Kings proteRtion, & his lands 
and renements,go00ds and charcels forſeired to the King,and 
th: his body ſhall remain in priſon at the Kings pleaſure, 
And a man might coe to him as to the Kings enemy, and a 
man may lawfully kill-an enemy . 24 H. 8. Brosk Coron. 
19G. - 

Bur by rhe Stzxute 5 E117. ca. 1. It is not hawfol for any 
p' r'on tn flay any perſon atrainr. znpremunire,%c, Tenant in 
rajle attaine. in a premunire thall forteit the Land, bur during 
his life. Vide leſtat. 16 R,2.c.5. 

There be three things whereby every ſubje@ is prote&. 
viz. Rex, lex, (5 reſcripta regis. The law 1s the rale,but ic is 


b-: mate 3 The King judgeth by his Judges, and, they are lex 


loquens The proceſs and the execution which is the life of 
the Law, confiſteth in the Kings Writs. Rex tuetur /egem,0o 
lex tuetur jus. 

A man attainted of Treaforgo2r Felony,is diſabled to bring 
any action, for he 1s, extra legem poſitus, and accounted in 
Liw cruviliter motuus, 4. £.4.8. 

There is a generall prote&ion of the King, and this ex- 
rends to 2ll the Kings loyall ſubjeRts,8cc. and there 13a par- 


ticular proted. by Wrig&c. And this is of two ſorts, one to 


givea man immunity ficm :Rions Cr ſutes, The ſecond,fer 
the 


ts 


—— . _ 
= 


() 


—  —_—_—__ 


pn—_ 


' D/ ; : 


E- 


— = 


OCT ad owe Se — I. donate 
. 


136 Tenure en Villenage. 


the ſafety of his perſon, ſervants and goods, lands, &c. from 


unlawfull moleſtation, or wrong. 
The firſt is of right,and by law, the ſecond are all of grace, 


' (faving one ) for the generall ProreRion impliech as much. 


Of the firſt ſort ſome are, cum clauſula(l volumus Jand of theſe 
protetions, eb. 


—"There be ſour kinds, viz. 1 Quia profeturus. 2 Quia me- 


raturus. 3 dia indebitatus nobis exiffit of the matter. 4 When 
any fent into the Kings ſervice in war is impriſoned beyond 
Sea. The former two are for Laying of ſvits and attions 
in generall 3 and forthele, nine Things are to be obſerved: 
I 'ſhe'cavſe of granting the prote&. muſt be expreſſed, &c. 
and it is of two natures, the one concerns ſervice OLwargis 
the Kings Souldier , &c. The other wiſdome and counſell, 
as the Kings Ambaſſador , pro negetizs regni , both theſe 
beivg forthe publique good of the Realme, private mens 
a&ions and ſuits muſt be ſuſpended for a convenient time ; 


1 Prey 


EC EEE 


for jura publica anteferenda privatis, (5 fura publica ex pri- | 


wvatis promiſcue. decidi non debent. A man in execution, in | 


ſalva cuſtodia, ſhall not be delivered by a proteRion. 5 Mar. 
I62 Dyer. 

2 Theſe proteRions are not allowable onely for menof 
full age, but for men within age, and for women as neceſlary 
attendants vpon the Camp, and that in three Caſes, quia [o- 
trix, ſeu nutrix, ſeu obſtetrix. 19 H.6.51. Vide liby. (F qu.f0. 
130.4 F.N.B.28.l To 

Corpor. aggreg. of many are not capable of proteF. profedin- 
74, or Morature, for the Corpor. it is inviſible. 

In every 2Qion or plearea)l, or mixt againft two, bcc.a 
proteRion caſt for the ore doth put the plea without day 
for all, as in debr, &c. 9 E.3. Prot.80,8r, 

3 Aprotef. profeFure muſt not be purchaſed, pendente 


/ $lito, unleſs it be in a voyage coyall + Bur cthetwile it is, of 


proteff, Morature. 3 H.6.prot.2. 
A proreRtion cannor be caſt, but when the party hath a day 


—————__ ” PE” 


nt + 


in Court, and when if he made default, it ſhould faye his de- | 


favlr,&e, 4. (6 H,22. Y 


| Rions are expreſlely ouſted. Bra 
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If a man hath a proteRion and notwithſtanding plead a plea 


| yetaranother day of continuance, afcer that a protedtion 
may be caſt,ſo ar a day after an exigent, bur afrer appearance 


he cannot Caſt a proteRion in that terme, untill a new conti- 
nuance be taken, * 22. F. 3.4. 

And no protef. either ProfeF#. cr Morat. ſhall endure lon- 
oer than @ year and a day, nexr afrer the reſte or date of it, 
29.H. 6.39.* 


4. The protection muſt be to ſome (certaine)place out of (4) 


| the Realm of England. Lih. .7. fo. 8. Calvins Caſe. 


$s. In ſome ations Prorettion ſhall nor be allowed by the 


| Common Law as appeales of Felony, and Mayhem ; (ſo it is ' 


where the King is ſole party, &c. Aud,in a Decres tant. where 
the King and the ſubjeR are plainriff. 
Burt in lare as of Parliament, Protections in perſonoll a- 
ouſted. Braff. Lib. 5: 139. Oc. 
In a Writ of Dower unde nihil habet, in a qu. imp.or af.of 
Darr. preſentment, in afſ. of no diſſ. In a qu. non miſit, fc. no 


 proreCtion is allowable. Vide. 


By a& of Parliament no proteCtion ſhall be allowed in at- 
taint nor in aRjon againſt a Gaoler for an eſcape 3 nor in 
pleas of trns. or other contra& made, &c. after the date of 
the ſame protection. 23. H. 8. 4.3. _ | 

Note igjudiciall Writs which are to natore of aQtions 
where the party haih day to appear,there a protetion doth 
lie , as in Writs of Scire fac. upon Recoveries,Fines, Iudge- 
ments,&c. So it is in a quid Iuris clamat, &5c But in Writs of 
execution,as habere fac. Seiſ, Elegit,execution vpon a Statutes 
cap. .ad Satisf, Fieri fac. There no protection can be caft for 
the defendant. cauſa qua ſupre. 13+ E. 3.Prot.72. 


6. No Writ of protection can be aflowed , unſeſs it be 


5/ 


pnder the great Seal), and it is direfted generally, Liby. a, 


fol. 17. Lanes Caſe, lib. 8. fol. 68. Traflops Caſe, 25. Hen. 
6: 2, | 

7. The Courts of Juſtice are to allow or diſallow of the 
PrateCtion, Bec. be they Courts of Record or not, and nor 
the Sheriff, os any other Officer, 43 E. 3. Prat. 96s | 
3, The 
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8, The prote&Qion may be caſt by a ſtranger, or by the. 


party himſelf ; an Infant feme convert,8&c, mzy caſt a Pro- 

refion for the tennanc or L efendaur, And the Defendant 

or tenantcaſting ir, he muſt ſhew cavſe wherefore , &c. 

bur a ſtranger need nor fhew any cauſe, bur thar the te- 

_ or Defendant is here by Proreion, 21, Z 4.18.38.H. 
»-13T 

9. A proteQtion may be aycided : /1. By the caſting of 
it before ir be allowed. /2. By repeal thereof after ic be 
allowed; by diſallowing of it mnny waies, as for tharit 
lieth not ia that ation, or that he hath no dry ro caſt irgor 
for material! variance between the Proteion and the Re- 
cord, or that ir js not under the Great Seal, &c. /3. Aﬀeer it 
be a!lowed by innoteſcimus , as if any tarry in the country, 
withour going to the ſervice , &c. over a convenient time 
afrer he had any Protetion , or repair from the ſame ſer- 
vice, upon information thereof wo the Lord Chaucellor he 
ſhall repeal the Prote&ion by Innoteſcimus, 13. +R 2, cap. 16. 
21. E. 4. 2o. vide lib. fo. 131. a& b: 

As to the third Protection, cum clauſula volhmus,the King 
by his prerogative 15 to be preferred in payment ofihis du- 
ty o1debr, by his Pcbcor, before any Sabje&, Regiſter 
281. b. | s 

Theſaurus Regis eft ſundamentum belli ty F ASS 

acis. 
; By the Statute of 25 E.3,cap. 19. the other creditors may 
have their ations againſt the King, debtor , and proceed to 
Tudgement, but not to Execution , unleſs he will rake up- 
on him to pay the Kings debr, and rhen he ſhall have Execu- 
tion for borhthe two debts. 

Bnr in ſome caſes the Subje& ſhall be firſt ſatisfied , wit. 
where the King is intitled to any fine or duty by the ſir of 
the party , as in adecies tantum. And ſoif inan aQion of 
Debt, the Tefendant deny his Deed, and it is found againſt 
him , he ſhall pay a fine to the King, bur the Plantiff ſhall 


be firſt ſatisfied, 41. Ee. 3.15. 4. E, 4. 16. 17 E, 3. 93 29. 
The | 


E- 3-13. 
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The fourth ProteGtion cum claſulas volumus y is when a 
nan ſent into the Kings ſervice beyond Sea , is impriſoned 
there, ſo asneliher ProreRion, Profe&ion or Moration will 


« | ſerve him, and this hath no cercain time limited in it, F, N. 


B, 28. C- 


Of Prore ions cum clauſula nolumus.;hat are of Grace, vide 
lb. 7. fo. 6. Calvins Caſe, Regiſt >2So.. 
The protection cum clauſula nolumus, that i> of Right, is , 


That every Spirituall perſon may ſue a PrereRiop for him 
and his goods,and for the Fermors of their lands, &c, that 
they ſhall not be taken by the Kings Purveyor,not cheir car- 
riages or carte!Is taken by other — of the King 3 
Which Writ doth recite the Stratore of 14. E. 3. F.N. 9, 


29, 3O. | 
Albeit Queen Eliz- maintained many wars,yet ſhe grant- 


was no fir Subje& to be employed in her ſervice, that was . 
ſubje& to other mens ations, leſt She might be thoaght te 
delay Iuftice, fol 131. b. NY | | 


Cer. 200. 
Un home que eſt enter profeſſe religion, eſt civiliter mortuus 
or mortuns ſeculo, 

To three purpoſes, Profeſſion , 7. 8. the ci vill dearh, hath 
not the effe& of a nagurall death : 1. This civill death (hall 
never derogate from his own grant, nor be any mean to 
avoid is 3 for if tenant in tail make a FcoFment in fee, and 
enter into Religior, his Nlue ſhall have no Formedon during 
his life. 2. Ir ſhall never give hera vail, without whoſe 
conſent he could not haye ent. ed into Religion, and there- 
fore his wife ſhall not be endowed uncill his natarall 
death, Bur if the wife, afrer her husband hath encred 
Into Religion, alien the Jand which is her own right , and 
after her husband is deraigned, the huthand may eater, and 
avoid the alienation, 31 E. x. Dower 176, 21, E. 4: 14+ 3.It 


| Thall nor work any prejudice to a ſtranger that hath a former 


right. 
Ia 


ed few or No Protections; and her reaſon was , That he ) 
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Ifa diſſcifor is profeſſed, foas the lands deſcends to hig | 

heir, this diſcent ſhall notrolt the entry of the diſleiſee. | 
A woman Cannot be profeſſed a Nun during the life of her | 

husband, 5 E. 4. 3. X : 

But if a man holdeth lands by Knights ſervice, and is pro- 
feſſed, &c. his heir within age; he ſhall be in Ward,'31 E.z. 
@ollufion £9. 

If ohne joynt-tenant be'profeſſed, &c.the land ſhall ſaryive 
to the other, 21 R. 2. Judgement 263. 

An Abbor,8:c.may ſue and be ſued, &c. for any thing that 
concerns the houſe of Religion, Bra#. fo. 415. | 


[95 * 3* wife is diſabled to ſue wirhout her husband, as muchas 


aMonk is without his Soveraign,e H.3. 57.766. 
And yet the wife of Sir Ro. Belknap Juſtice of the Com- | 
em20n Pleas, who was exiled beyond Sea, did ſue a Writin 
her own name, without her husband, he being alive; where- 
of one ſaid, Ecce modo mirum, quod femina fert breve Regis 
. non nom7nando virum conjundtim robore legis,2 H.4q.f.7.4 And 
King E. 3, broughra qu. imp. againſt the Lady of Maltr- 
vers, 10. E. 3.53. And King H. 4. brought a Writ of Ward | 
againſt Sibel B, 1. H g. 1. b. | 
And Tho. of Weyland being abjured the Realm for Felo- | 
ny in the year hetore, Margery de Moſe his wife,and Richard, 
ſon of the ſaid Tho. exhibited their Petition of Right into | 
the Farliamerr, Anno 19. EF. 1. for the Manor of Sobbyr, 
wherein her hushand had but an Eſtate for life joyntly with 
Eer, and the inheritance in Richard the ſon by fine, | 
The Earl of Glocefter Lord of the fee ( who claiming the 
land by Eſchear_) had-raken the poſſeſſion thereof ) alleged, 
Qorod non fuit jure confonum quod aliqua ſoexmina intrare! | 
in aliquas terras vivente marito ſuo, &&&, Tamen Coram 
Conſilio Domini R. vocar' Theſaurar* & Baron. & Juſticiz 
rits de atreq; Banco concordat' eſt, quod przdita Margeria 
 rchabeac talem ſeiſeinam,8c.fecundum perportum finis pre 
dit" &c. Vide lib, fo. 33. a. 
If the husband had aliened the land of his wife, and affet 


had been abjured the Realm for Felony, the wife ſhall hare 
a Cit 


# 
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2 Cut in vitain his life time, 31 E. 1. Cui in vita, 31. 

The wife of the King of England is of ability and capacity 
to grant and to take, ro ſve and ro be ſued, as a feme ſole 
by che Common Law, And ſach a Queen hath many Prero- 
gatives 5 at ſhe ſhall find no pledges, for Tach is her dignity, 
as ſhe ſhall not be amerced,i8 E.3.1,(F 2, The Queen ſhall 
pay no Toll, N. B. 235, The Writ of Right ſhall nor be di- 
refted to the Qieen , no more than tothe King, bur to 
her Bayliff, F.N.B, x. F. Burt a Proce&ion ſhall be allowed 
againſt the Queen, bur not againſt the King ; neither fhall 
the Queen be ſued by Petition, but by a Precipe,21 E,3-13. 
114.4.96.6. 

If 4. be bound to the Abbot of D. A. is profeſſed a Monk = 
in the ſame Abbey, and after is made Abbor chereofhe ſhall 
have an aRtionof Debt againſt his own Executors,4 E.4-25. 
6E.4.4. 22 4.6.5. 45 rs a. 5 H.7.25.b. 

Sef.201. 

Excommunicato interdicitur omnis aus legitimur, irz 
quod apere non poteſt, nec aliquem convenire, licer ipfe ab 
aliis poſſit conveniri- unicatio nihil atiad cft quam 
Cenſura A Canone vel judice ecclefiaſtico prolara & inflifta 
privans legitima Communione Sacramentorum & quandoqz 
hominum, Bra&. lib.5.fo.415.49 426,09c.F.N.B.64.F. 

None can certifie Excommeugment, but onely the Biſhop, 
or one that hath Ordinary Juciſdiftion , and is ijmmediace 
Officer tothe Kings Courts. As the Archdeacon of R. or the 
Dean and Chapter in time of vacation. | 

The Gommon Law difallows all a&s done in diſability of 
any Subjett of this Realm by any forren power, as things not 
authentique, wherof the Judges ſhoul4 give allowance, 165 E. 
3. Sxcom.q4.,N.B,64. 

"_ the manner of Ele&ion of Biſhops, vide le ftatute of 
25 Hed, | 

None but the Kings Courts of Record, as. the Kings - 
Benth, &c. Juſtices of Gao|-delivery, &c- can write to the 
Biſhop to certifie Baſtardy, Mulierty,Joyalty of Matrimony, 
Kc. foritis a rule in Law, That none but the King can write 

ro 
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fo th: Biſhop to certifie. Nullus alius preter Regemn poteſt E- 
piſcopo demandare inquifitionem faciendam,Bra&.). 3.405. 

Four. is the day of appearance of rhe parties of continu- | 
ance of the plea. And inall Summons upon the Original, | 
there be 15 dates after the Summons before the appearance. 
Bur if che Original be returned tarde, and Sommons altas go- 
eth forch, there be nine Returns between the Telte and the | 
Return, 8 H.6,20.8 Eliz.Dyer, 251. 

And before the Statute of Articul7 ſuper Chart. cap. 15, 
28 E.1. in all Summons and Arttachwents in plea of Lung, 
there ſhall be containea the. term of 15 daies. Bur by 
conſent ocher than common dayes may be taken, 17, 
6 


i. 

The uſe of the Kings Bench at this day is, Ther if the 
offerce be committed in another county than where the 
Bench fits, and the Inciament be removed by Certtorari, 
there mult be 15 daics Eerween every Prcc«fs, and the Re- | 
_rurn thercof, &c. Lb. 9. 118 Zanchers Cafe, fo.134.b. vide, | 


IO I Toro 


Co 
There is dies ſpecialis, as in an Afſize in the Kings Bench | 
or Common Pleatzthe Arrachment need not be 15 dates be- | 
fore the appearance. F.N.B 177. cap. | 
1 he day of Niſt prius, and the day in bank; is all one day 
as to pleading, but not to cther putpoſes, 21 H, 6. yo. 20, | 
vide oF qu. f0.135.4, | 
Reſum mens or Reattachments, are Writs that the De- | 
mandart of Plaintiff, after he hath obrained the Letters of | 
his Abſolution, may ſue out to tring the Tenarit or Defen- | 
dant again into Court, to have day ro anſwer onto him ; and | 
theſe Writs .do lie ina!l cafes when the plea is difcor.tinued, | 
or put withour day, either in this caſe, or in caſe wherethe | 
Derandant or Tenant hath h's age, or for the non venue of 
the Juſtices, or in caſe of a proteRion or Efſoign de ſervid | 
le Roy,q5c. Bratton, lib. 5.4 25.Brir-cap.94.1.4.29,30- | 

Note, That in the caſe of Excommengement, the Writ ſhall 
nor abate, bur the plea to be pur withour day , unei'l the | 
plaintiff purchaſe his Leirers of Ab'olution, &c. bur in - 
one 


Tenure en Villenage. 143 


other five caſes (ſc. of a Villain,&c. ante fo:55:4. ) the Writ [77. 


ſhall abare,fo.135.b. | 

Bur in the caſe of Qutlawry the writ ſhall abate if he ob- 
rain not his pardon. 44 E. 3.27. | | 

At this day_ideors, Madmen, &c. may ſue, for the Sutes maſt 


be in their name; bur i ſhall be followed by others. An Ideor 


ſhall nor appear by Guardian or Prechein.amy, or Atturney, 
bur hee mult be eyer in perſon, 33 H. 6. 18. F. N. B. 
27, 
But an Infant or a minor ſhall ſve by Proc hein amy,and de; 
fend by Guardians 27 H. 8.11. 20 E. 4. 2. F.N.B.27.H. | 


$#- 20 24 20 z 04. ts 


Si lenfant al age de 14 ans enterenreligion, & cſi profcile, 
le gaodein nad auer remedie ( quant al pard le corps) forſque 
breve de raviſhment de gard enve's le ſoveraigne del meaſ« n, 
& [entry d'aſc' eſtaut de plcine age que & heire lenfant & con- 
geable 2 & legardein en tle! caſe nad a'c' remedie pur le terre, 
&c, Manumittere idem elt quod exrra manum , vel extra pote- 
ſta'em alteriug ponere. | . 
» Every Manumiſflion is an infranchiſement, but every in- 
is not a Manumiftien, Mirre cap. 2. Set. 
18, Fo: 

There be two kindes of Manumiſſicns 2 1: Expreſs, when 
the Villain by deed in exprefs words 1s — and nade 
fiee. 2. Implied; by doing ſome ac, that maketh in judge- 
ment of Law, the Villain free,Ke. 

_ Libertinum ingratum lepes civiſes in priſtinam redigunt ſer- 
vitutem , ſed leges Anp'iz ſeme! manumitſum ſemper libe- 
rum _——_— gratum & inpgratum , Forteſcue, Cap. 46. fol. 
I37. b. 7 | 

There be ſome caſes wh rethe Villain ſhall be piiviieged 
fromthe ſeiſure of the Lord, &c. | 

I. Retione leci, as if a Villain inthe ancient Demeſn of 
the King a year and a day » without clain) or ſeifure of the 
Lord, the Lord cannot ſeiſe him, 8c. fo [ong as he _ 

| an 
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and continues there, 39 E. 3. 6. b. FN. B.79 a. 
2. Ranoneprofeſſioniss as if hea Monk be, &c. Glanv. 1.5, 


Cap.s5 
3. Ratione dizretatis, if he bemade a Knight,&c. Briir, 


fo. 795. 


4. . Ratione matrimonii, as if a Neife marry a free-man, ſhe 
is priviſedged during the marriage» 8&& But if che Lord him- 
ſelf marry the Neife, then ſhe is infranchiſed for ever, Mirr.c, 
3. ſe& 18. acc. DI. 7 Siwl4t. 

Ifa Niefe te regardantro a Manor , and ſhe rak«th a free- 
man to hugband by, licenſe of che Lord , and rhe*Lord make 
a feoTment in fee of the Manor , the husband dyerh» rhe 
fcoftor ſhall have the Neife, for that during the marriage fhe 
was ſevered irom the Ma:or,* and fo 1s /zb. 29.Afſ. ( which is 
falſcly prin'eo_) to be underſtood 

If two Coparceners be of a Villain, and one of them rakath 
him ro husband, fhe and her hui: band ſhall not have a Nuper 
obitt againſt h:r Coparcener, bit atrer the deceafe of her huſ- 
band ſhe ſhall, 16 H.3- Nuper 06.17. 

Whea the Lord enableth the Villzin to have an a&ion a- 
gainſt him, as for Deb-, or Annai:y,&c. cr if hefyeraga't his 
Villain an AGtion of Debr, or of Covenanr, &c. or giverh © 
the Villain a Certain and fixed eſtate in Lands,&c. as a leaſe for 
years by Deed, or- withour Deed, this ts an infranchiſement for 
ever. Bur if the Lord atturn to his Villaing&:c. or if ke releaſe 
alt his righrin black Acre, and the Villain is nor thereof (ei- 


| 


ſed, this ts no Infranchi emenr, becau'e it is yoie, and can give | 


no canle of ation, fol. 138.211 A. 7.13. 


Sed. 208. 


The Tenant infeoffs the Villain of the Lord, and a ftran | 
ver * upen by Coliufion 3 in this caſe alchouph the Lord | 
may enter upon the Villain for the moity» yer may he have | 
a Writ of Ward againſt them borh , withour infranchiſe- | 
menr of th-Villain ; *for if the Lord (honld entec upon rhe | 
Villain, then ſhould the feipnivry be ſuſpended , and _ | 

| cou 


| 
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cold he not hive a Writ of Ward againſt thz orher, wide 
oc | | 
There. is a Nonfure before appearance at the retrrn of the 
Wrir,pr afrer appearance at ſome day of continuance. 


A Nonſure 1; ever upon a demand made when the De<37- 


mandant or Plaintiff ſhould appear > and hee makes de- 
fault. | wg 

A Retraxit is ever when the DemanZant or Plaintiff is pre- 
ſent in Courr,&c. and this is either Privative, as upon demand 
made, that he depart in deſpight of the Court having ride 
defau't,;&c, or Poſitive, as when he faith, thar he will not pro- 
ſecure his plea, &c- ſed abinae omnno ſe retraxit, (ye. "fol. 
139. a. ® | 

Alſo a Retraxit is a bar of all other aftions of like or infe- 
rior nature 3 qu? ſeme! aftionem renunciauit arplins repetere 
non poreſt» But Rep- a Nonſur- is nor ſo, bur that he may com- 
mence an aQion of like nature, &c, again, Hb 8. fo.58.Bechers 
Caſe. 

But yer for ſome ſpecial! reaſons, Nonſtre_in ſome aQtons 
is peremptory 2 aSin a qu. imp. If rhe Platuritf Þ© Nonſute 
afrer appearance 5 the Defendant ſhall make a lite , and 
have a Writ roche Bifnop, &c. and the Incumberr thas 
commerh in by that Writ ſha! never be removed, 5 E.3. 35. 
lib. 7.f0.27 b. Sir Hugh Portmans c. So it is ina Writ de Na- 
trvo habend9 in favorem libertaris,6 E. 2. Vijl. 26.8. N.B.q8. 
c. And in an appeal « f Murther, Rape, Robbery,&c. in favo- 
remvite,o H.4. 1. PL. Ccm. 148 a: 171. And inanappeal of 
Mayhem, for the Writ faith, Felonice Moyhemavit, 43 Afſſ 39. 
And in Arcaint ; and the reaſon is, for the faith that the Law 
gives ro the Verdit, and for the fearfull Judgen-ent thar 
ſhould be given apain? the firſt Jury, if rhey ſhov!d be 
convited ; and rherefore uyon the Nonſhte the Plaintiff ſhal 
be impriſoned, and his pledges awerced ; but if the Proce's 
In an atraint be diſconr'nucd . the Plaintiff may hare another 
Wrir of Attaint, becauſe upon the Nonſute there is a Judge- 


' mentgiven, bur not upon the diſcontinuance, F. N. B. ro8.d. 


32 Aſſ. 13. 5 
: I 2 Nonſute 
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Nonſuit before appearanee is not peremtory in any caſe, 
for that a ſtravg<r may purchaſe a Wrir in the name of him 
that caufe of action hath. * 

[n realor mixt ations the Nonſuir of one Demandaat is 
not the wor yes" _ = he thar makes default ſhall be 
ſummoned and ſevered , but Reg. in perſonal ations the 
ae of one 15 the Nonſuit'of bot, HEFit be in cer- 
rain particular caſes. * F. N. B. 35.b, as in perſonall aaions 
brought by Execurars , Bc, 11b, * 6, fo. 25. Ruddocks Cale, 

And in an 4ud.quer.concerning the perſonalty * vide oy qu. 
lih. fo. 139. a. dr 

In a quid Furis clamat, the Nonfuit of rhe one, is the Non- 
ſuit of both, becauſe the tenant canncr attorn according to 
the grant, 20.E.3-Severance 17, 

Some aions follow the nature of rhoſe ations where- 
ppon they arc grounded, as the Wrirs of Error , attaint , 
Scire fac' &c. If a reall ation be brought by ſeverall Pracipes 
agaialt rwo or more , it the Dzmandant be Nontuit againſt 
one, he is a noſvir againſt all, for as ro the Demandaat it is 
but one Writ under one Teſte, 47. E.3.6. b. 

Severance is twofoſdg viz. by Summons ad ſequend' frmul, 
and that is when one of the Demandanrts or Plantiff; never 
apeared, and by award of the Court of Nonſuit,wirthout any | 
Summons; and that 1s after appearance, fo. 149. b. | 

Ar the Common Law vpon every_contin: ai.ce or day 
given over, the Planriff might have been Nonſuir, and there- 
fore after Verdi giver, if the Cont gave a day to be advi- 
ſed, at that day the Planiiff was demandable , and iherefore 
wight have been Nonſuir , which is aow remedied by the 
Statute cf 2 H, 4. cap. 7:Bur afrer demurre 1a law joyned, if 
the Court doth give a day over, at thar day the Demandant | 
or Plantiff is Demand , and may be Nonſnit, for that is not 
hofpen by any Starure, 2 H« 5.5. and afrer anaward to ac- 
count, the Plantift may he Nonſuir, and fo vated diverfi'y 
 erwe cn al inreriocoiory award of the - Court, and a final 
Tudpewenty/. 11. fo. 39. 41. Medcaifs Caſe. 

Aibeit the Lord be N-nſuir, yetthe I” 

0 
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of rhe villain doth remain, for thar grew by the appearance 
to the Writ. So it is if theWrit do abate. 

Whereſoever the Lord piveth to rhe villain a juſt cauſe of 
aFionghe is infranchiſed. Kellaway. 134. 

Bur if the Lord ſue his vill. by appeal of Felony, where he 
was indited of the ſame before, this ſhall nor enfranchiſe 
the viliain, and although he be acquired upon the appeal,for 
he ſhall recover no damages againft his Lord. W. 2.c.12. 22: 
Aﬀ-p.39.14 4.7.2. 

SeF.204.and 210.49c. 

None ought to pay fines for the narriage of their daugh- 
ters withour licence of the Lord, &c. but villains of blood, 
cr freemen holding in Villenage.43 E.3.5. 

Additio probat minoritatem. Hereditas inter maſculss jure ci- 
vil eſt dividends. Fort.c.go. 

Haud facile emergunt quorum virtutibus obſtat 
Res anguſta domi——Horace. 

By the Statute cf 31 H.8.a great part of Kent is made de- 
ſcendable to the eldeſt fon. 18 H.s.c.r. 

In plares quoties Tivos deducitur amnis 

For Fit minor, &c una deficiente,perit. 


SeF. 211. and 212. 

There is a ſpeciall kind of Borovgh of Engl.as it hall de- 
ſcend to rhe younger ſon, if he be not of the half blood, and 
if he he, then tothe eldeſt ſon. 32 E. 2, tit. age 81. within 
the mannor of B, in Comit. Berks, there is ſuch a cuſtome , 
chatif a man hath divers daughters, and no ſon, and dieth, 
the eldeſt daughrer ſhall onely inherit, and ifhe have no 
daughter. bur ſiſters, the eldeſt fiſter by the caftome ſhall jn- 
herit, and ſometime the youngeſt. M. 10. 7a. Eliots c.Brit. 
187.6. | 


— 


Imberbis juvenis tandem Cuſtode remoto, 
Gaudet equis, Canibuſque, (F aprici gramine Camp, 
Hor, & Cereus in vitium fleti, monitoribus aſfers 

Utilium tardus proviſor,prodigus «ris, 

Sublimis, cupiduſque oF amata relinquere pernix, FG 
I 3 7 
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Nil homine infrmum tellus animalia nutrit 
Inter CunFa mags —<—<——— Home. 
Aliquts ncn deher elie judex in propria cauſa.1o E.3. 24. 
2 H.3.4. H.z.H.q.Salop. Coram Rege : 
P:#icription que cft encounter reaſon, ne doit eſt. allow 
quia malus vſns abolendus eſt. In conſuerudinibrs non oju- 
wwraicas temporis, ſcd ſulidiras rartonis confideranda eſt. Fo, 
T41.4. , 
RexKc. pro col util tate terrz Hibernir, & pro unitate 
rtcrrarum, proviſum eſt quod omnes 1: pes. &c. quz in Rep. 
Avgl. tenentur,in Hybernlia teneancury, &c S:cur Johanacs 
Rex cum 1Jlic eflet, itatuirt & firmiter mandavir, &c. Rex. par. 
3o H.2.Vid.lib. 14h. 

By an A& of Parliament tent:10 H 7 .eft enaF.que touts ſtat. 
jt.in England devant cela temps ferront in force in Royale de 
ireland. 


Þ 
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Se8. 213: 


Ent ſcrvice eft ſou le tenan: tient 14 terre de ſon Sergnior 
per le rvice aud certain tent, ff le Sergmor port diſtr.pur 
ceo de common right. Renr is reſcrved ovr ot the pi ofiis 
of the Land,and is not dve wil the Tenanr or Leflee take rhe 
profits: for reddere nthil aliud eft quam acceptum aut aliquam 
partem ejuſdem reſiituere;ſeu reddere eft quah retro dare. Lib. 10 
14t, Cluns Cafe. PL.Com.138,139,q9c. Browning.s. 
A rent ſervice cannot be reſerved our of any inheritance , 
E58- bur ſuch as is manurablezwheieinro the Lord may ent: r, and 
take a diſtreſſe, as in Lands, &c, Reverfions, Remainders, 
and as forye have faid our of rheherbepe of Lands, and icg. 


not out of any i1.hetitance incorporeatl, or that lie in graut. 
Lib. 


b >; 


. 
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Lib.3-fo.q- Seignior Mountjoyes c.1.7.f: 23. Buts c. Pl com 
139. By A& of Law one rent or iervice may ie out of ano- 
ther-3,"H.6.21. Andrhough ir be onc of Lands,&c, Yet it 
muſt be our of an eſt:te har paſlerh by the convey:nce > and 


nor out of a right, 10 E.q.3-6. As if the ditleiſee releale ip the 
difſeiſor of the Land, reſerving a rent, the rele TQBEY Fo. 


144. a. 
Non debet efſe reſervatio de proficuss ipftr,quia ea conceduntury 

ſed de redditu novo exira preficua, 33 H.6.38.a Fol.142.a. 
The comn on Law is the beſt and moſt common hirth-right 
that the ſubje& hath for th: ſafeguard of his. lands, &c. 2 H+4- 
c.1. Juſtice is the daughter of the Law, for the Law bringerh 


ter forth. : 
A rent ſervice may be reſerved wirhcur Deeds Hs. 34. 


Sed. 215), &c. 


Ou home ſur un done en Talle ou leaſe,75c: vole referv. a fu 
rent ſervice, 7/ covient que {e reverfion,&c. Sor en le f0:ox 
ou lefſor,g4c. This 1s nor. ro be n1derfood only of a reverfi- 
on immediately expedant vpcn rhe pift or Lea'e, f r ifa man 
make a pif- in taile, the remait.der in talle, rcicrving a rents 
and keep the reverſion in hinſclfe , this is a rent lervice. 
Fo.142. b. 
Reſerver, ſowetimes hath the force of ſaving or excepr. {© 59- 
as lometimes it ſerveth to reſerve a new thing. 1/7 a Rent-8 F, | 
4.49. Sometiire to except part of the ihing in elle ch.c is gran- Zy6., 
ted. 35 H 6. 34- Inthe prant of a reyerf on , the ret may bo 
eXcepted, butnor the ſervices. If a man mate 2 pit in tail, 
without any reſervation, the donee ſhall noid of ihe Jonor. by 
* the ſame ſervices that he held orer. | The j:w rcga;deth e- 
quity and equality withour any proviſiun or re'crvarion enthe 
party.B.f. 100. Ipſe etenie /eges cupiur! it ſure reganiur. 
Bur if the Leſſor for life or years reſerve h nothizp, he ſhall 
have fzalry only, which is an incident inſeparable to the rever- 
lion. 38 E. 3.7. Littl. fo:4. 


"<4 SeF. 
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Se 217. and 219, : 


Rent muſt be reſerved ro him from whom the ſtate of the 
Land moyeth, and not ro a ſtranger, 18 E.2-Aſfſ; 381. Burione | 
do hold that otherw';ſe it is in the caſe of the King, 35 -H. 6. | 
36 | 

Note, that upon a reſervation of a rent upon a feoftment in 
Fee by Deed Indenture , the feoffor ſhall nor have a Writ of 
annuity, becauſe the words of reſervation, as Reddendoy £6 | 

arethewords of the Feoffor, and nor of the Feoffce, albeit the 

Feoffee by acceptance of the State is bond thereby» 33 E. 3. | 
' Annuity 52. 1 H.4'5. | | 

And ir is holden, that a reſervation upon a Feofiment in Fee | 
made by Deed Poll, 1s good, 8 E 4-8. | 
Auxi fi un home Sti.de cerr. terre grant per unfr. Poll ou per 

Indentare un ananal rent tluznc hors de m» Ja terre a un auter 

in Fee, ouin fee tale, ou per term de vie, &c. oveſque clauſe 

de diftreſſe, &c. donques ceoeſt rent charge, & fi le grant ſoit 
fans clauſe de diſireife donques 11 eft r. ſeck 7.e. redditus ficcus, 

 Alfo a man may have a rent by preſcriprion, 19 E. 3, 

Trile 34. 


CO "Rp" 


_— tes... 


Seb. 219. } 


If a man grant bv his Deed a rent charge to another, and | 
/ 5 ** rent is hind; the gran'ee hath cle&ion ro bring a Writ] 
4 of annuiry * and charging the perſon only, 8&c- or to d ſiraine 
£2: 1pon the.Land , and ro make it rea!l,* and chargingthe per-| 
; PEW onely , 10 make ir perfor a'l. | Pur caſe that A. be ſeiſe! | 
Wer #2, Lands in f-e, and he and B, pranta rent charge 10 one In | 
4 *e, this prima facre is the erantof A, and the confi: ming of} 
fe ws bur yer the grantee may have a VViir of Annuity againll 
[ 5a. both- Twomen granc an annuiry of 2o |. per an. to anorhe\ | 
a:chongh the perſons be ſeveral], ycr he ſhall have bur ow 
annuity : Bur if the grant be, Ob[igam. nos, Of urrung  nrſtr.| 
Thegran'ce way have a V Vriit of Arnuity painſt BY her of} 


them but he ſhall have but one ſarisfaftion, 15 E. 2. tir anmnl-| 
fr . 


| 
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ty 47. If a rent charge be granted to a man and his heircs, 
\ he ſhall not have a Wric of annuity againſt the heire of the | 
*prantor, albeit he hath Aﬀets, unleſle the grant be for him { 
16 and his heires. 2 #.4.13. Dyer 17 Elix. 344.b. Vide ggc. Fe. 
Ee | 144.0. | | 
6. | Bur Littl.is to be underſtood with ſome limitaticn : for of 
 » a rent granted for owelty of partition, a writ of annuiry doth 
not ly, becauſe it is of the nature of the Land deſcended. A[- 
of ſoof ſach arent as way be granted without Deed a Writ of 
- | annuity doth not lye, though it be granted by Deed. 29 Aff. * 
he « 23. 
3. | : Now, as tO eleRions,theſe diverfities following. Fr 
| : When nothing paſſeth ro the Feoftee or Grantee before ( W; 
Fee |} eleftion; &c, There the eleRion ovght to be made in the 
| life of the partie:, &c-/ But when an eſtate or intereſt paſſes 
per | immcdiarely to the Feofree, Doneezcr Gaanreegthere the E- 
ter | le&ton may be made by chem, or by rheir heirs, or execu- 
uſe |. tors, Lib-2. fo.36.&5c.Sir Row.Haywards c. wy 
ſoit | 2 When one and the ſame thing paſleth,&e. and the Do- /, 
nee, or grantee hath election in what manner or degree he f » | 
3, | will take this, there the intereſt paſleth immediately,and the 
party, his heires or executors may make eleRicn when they 


| will, | 
3 Wheneleion is given to ſeverall perſons , there the { 5/ 
and} firſtele&ion made by any of the perſons ſhall ſtand. | | # 
Vrit 4 Incaſe an eleftion be given of two ſeverall things, al- (4 / 
aine} Waies he which 's the firſt agent, and ought to doe the firſt \ '/ 


per-F Act, ſhall havethe.eleftion.2 H.7.23-4 | 

iſedÞ 5 When the@pgrafffedis of things annuall, and are to have 5 Fa 

ze in] contiananct thi the ele&ion remaineth to the grantor (in { © 

g off caleWhere the Law giveth ro him ele&ion) as well after the 

aint} ay as before; otherwiſe it is when the things are to be per- 

then} formed unica vice, 9 E. 4. 36. and 93 E- 4. Grantee for life, 

one} K&c-ongher ro bring his Wrir of annuity in the disjundiveelſe 

ſtr. the jodgment,&c.ſhall determine his elcRion for everchere- 

12roft in FitzÞ4s miſtaken. ; PZ 

2nn1l-| 6 The Feoffee by his at and w:ong may loſe his eleRion {6} / J 

bj "= « _ | 

| 


| 


J50. 
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ard give the ſame to the Fecfter: as if one ipfeoffe another | 
Cf two acres, ro have and to holds the one for life,and the o- | 
ther in rail, and he before election make a Feoffment of | 
both, in this caſe the Feoffer ſhall have cleQicn co enter into } 
whichof them hewill.&c. | | 

Note that this determ.ination.of the elefion of the pran- 
tee mult be by aQion cr ſure in Court of Record. If the 


grantee doth biing a Writ of annuity, and at the retarne | 


therecf appcat znd 2cccunt; this is a determination of his | 
ele&ion tn Court or Reco! d; albeit he never proceedeth any | 
further F.N.B. 152.4.5 H.7.33.b Soif the grantee bring an | 
Aſt. for the rent, and n ake his plainr, Fe ſhall never after 
biinga Writcf arm i:y. 10 E 417+ | 
For an Anvewry in Covit of Record, which is in nature of Þ 
an aQicr, is a dete1m: ination of his el<ction before any judg- þ 
ment given-F. r45.b. _ 
It is a generall rvle, that the plainriffe muſt have the pro- |. 
_perty cf the goods in himat the rime of the taking. 3 E.3, } 
74. 6 H.4.2+ But yet if the goods of a villain be ciſtreined,the 
Lcrd of the villain ſhall have a Replevy, becauſethe bring: |: 
irgcf aReplevy amounts ro & clatm in Law, and veſts the | 
property in the plaintiff. Bur in that caſe if the gcodsof 2 
villain be taken by a trns- the Lord ſhall have no Replery. | 
becauſe the villain had but # right, 33 E. 3-Repl. 43. F.N þ 
B69 F. \ | 
Property ought to be tryed by Writ. 3oE. 3.22. 
— A mancannot claim property by his Baylifte or ſervant, 
for that, if the claim fall! cut to be falſe, he ſhall be fined for 
his contempt, which the Lord cannot be unleſle he maketh 
claim himſelf, for nemo punitur pro alteno delifo. 5 E.3 38.11} 


H.4.4-f0.148.b. 


a ſpeciall caſe a ran may have a Replevy of goods not Y 
di 


reined, as if the Mefrier put in his catrell in lie of the 
tattel ofthe tenant peravaile, that he is bound ro acquite;he } 
ſhall have a Replev3,&c.34 H.6.47- | 
It js againſt the nature of a diſtrefſe. taken, &cs tobe irre 
Pleviſable. £1 E.g.Gage Delis. 5. And Bra#.Lib as 
a 


aa cow . uo 


> 
bs WPI "2. 
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| and b, Saith, Egdem modo de via obſiruda, per breve quod juſti- 


ciet propter coem utilitatem, ne tranſeuntes ire din impediantur , 
quia hoc eſſet communs damnum, (F in hoc vicecomes oF Juſtici- 


arii faciant ſicut ſuper detenſtonem averior. contra vadium plegit 


propter commune ut:lit. ne animalia din incluſa pereant. 
if the teaſts of divers ſeverall men be taken, they cannot 


joyn in g Replegs bur every one muſt have a ſeverall Repl. 
andſo ina Repleg.it is a good plea, to ſay thar the property 


is tothe plaint#A, and to a ſtranger, and where there be two 
plaiariffes,that the property is to oue of them.28 £.3.92.2 
E 


4.23. | 
 Elethio ſemel fa#a, yy placitum ceſtatum 5 patitur regreſſum 


Nuod ſemel in eleFionibus placuit amplius diſplicere no poteſt. 


: » Note,a diveriity between the caſe (* fo.65fi. Jaforeſaid 


' remedies 


of the granc of the rent, where be way Fake it either reall or 
jrengemad when a man may have election to have ſeveral 

ar a thing rhat is meeily perſonall,or meerly reall 
irom the beginning. /As ifa man may have an aftion of ac- 


; count, ar an ation cf debt at his pleaſure, and he bringerh 
i 2n action of account, and appear to it, and after ir Nonſuit, 


\ yet ray he have an action of debt afrexwards, becauſe both 


- Fo. 146-4. 


ations charge the perſon. So ir is of an Aſl.and of a Writ of 
entry in the nature of an Aﬀf.&c. 28 E.3.98.b. 27 E.3-89.b:. 


CSeff. 220. 


By this Se&ion it appeareth, that when in a general grants 
the Law doth give two remedies, that the grantor may pro- 
vides that the grantee ſhall not uſe one of them, and leave 


« the parry to the other. But where the grantee hath buc one 
remeoy, that remedy cannot be barred hy any proviſo, for 


. ſuch a proviſo ſhould be Tepugnant to the grant. 28 H.8, 


Dyer. 9.b. | 
And if a man by his Deed prant a rent Charge out of land 


. provid. thar ir ſhall not charge the Land,albeic the grantee 


hath a double remedy, yerthe proviſo is repugnant, becauſe 
the Land is expreſly charged with the rent, bur the Writ of 
TY annuity 


_ 
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annuity is but implyed in the grant, and therefore that | 


may be reſtrained without any repugnant, and ſufficiew 
remedy left for the grantee 3; for which cauſe Lit, 
purteth his caſe of the reſtraint of bringing a writ of annuity, 
Alſo our Author putteth his caſe of a rent charge continuing; 
and of a rent charge iſſuing truly out of Land, 9 Z.11.53.11, 
H.8.8&:c.mala grammatica.non vitiat carta, For the Law that 
principally reſpeterh ſubſtance, doth judge ſometimes a 


double negative, to be anegative, according to the intent | 


of the patties, aud nor according to grammaricall conſtru- 
ion, | 
SeF. 221. 


A. grants that B. ſhall diſtrein for ſuch a yearly ſumme | 


of money in his mannor of D. in judgemeer of Law the 
Mannor 1s charg<d with the rent,bat the perſon of the gran- 
ror cannot be charged, becauſe he expreſly granterh no rent, 
* for that wou'd charge his perſon, bur thar the grantee 
ſhould diſtreige, &c. which onely chargeth the land. Fo, 


146.b. 


[ 
: 


If a rent be granted out of the Manor of D. and the gran: 
tor grant over, That if the rent be behind, the grantee ſhal 
diſtceing&c. in the Manor of S, this is buta penalty in the 
Manor of $. But both Manors are charged, the one with the 
rents the other wich the diftreſle for the rent, the one iſſuing 
our of he land, and the other to be taken vpon rhe landilil. 
7.f0.23,Kc.in Buts Caſe. 

Quoties in verbs nullq eſt ambiguitas, 1b1 nulla expoſttio con- 

tra verba expreſſa fienda eff. | 

And if in this caſe, this ſhall amount to the grant of a rent 
out of the Manor of S. then'the grantor ſhall be twice char- 


| 


' ged 3 and fo the Law by couſtrution againſt the words, and! 
the intention cfthe parties, ſhall doe injury to the grantor | 
&c. f0.147.4. | | 


; 
And there is no diverſity inthis caſe, when the Manot | 


of 5. lyeth in the ſame county, and when it lyeth in anothet | 


county, for the words in both caſes are all one, and there 
no 


- 


be] 


he eat 
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no reaſon to ſay that he ſhall fail of a Recovery by Aſſize,l1b. 


1+ f. 3- Bulwars Cale WAP. p. 10. Vide gyc.- 

Ita man grant a rent ont of three. acres, and grant oyer, 
that if the rent be behind, that he ſhalldgſtrain, 8c. in one 
of the acres , this rent is entire, and cannor be a rent ſeck 
our of two acres, and arent charge our of the third acre; and 
therefore ir is a rent ſeck for the whole, _ and yet he ſhall 
diſtrain for this in rhe third acre, vide gy qu. 
| 4.doth bargain and ſell land ro B.by indenture, and be- 
fore Inrolment they both grant a rent charge by Deed 
to C. and after the Indentyre is inrolled ; by the operation 
of the Scature , 1t ſhall be the grant of B. and the confima- 
tion of A.Buc if the Deed had not been inrolled, it had been 
the grant of A. and the confirmation of B. andlo quencung; 
via data the Grant is good. 

Home ſeiſe de 20 «cr. grant rent 20s, hors de cheſc. acre. (Fc. 
le grantee aiia 20 1. 22. H, 6. 10. b, | 


Sef. 222, (5c- 


Si home ad un rent charge a luy & a ſes heires ifſunt hors de 
cert" terre, fil purchaſe aſc' parcel de cel a luy, (5 a ſes heres, 
tout le rent charge eft extin&, (5 [ annuity auxt1, pur ceo que Tent 
charge ne port effr. per tiel Manor afportion , mes  tiel parcel 
diſcend, &c.CS. 224.) ale fits, auterment eſt. Auxi per purchaſe 
de parcel, (gc. rent ſervice point eſftre apportion- 

A rent charge by the a& of the parry may in ſome caſe be 
apportioned; As if a man hath a reut Charge of 20 s-he may 
rejeafe to the tenant of the land 10 s. and referve part, for 
the grantee dealeth nor with the land, as in caſe of purchaſe, 
Hill. 14. Eliz, in Communi Banco F. N. B. 152.d.e. "XC 

If tenant pur auter vie, by his Deed prant a rent 
charge to one for 21 years, Ceffy que vie dyeth , the rent 
charge is determined , aud yet the grantee may have during 
the years a Writ of annuity for the arrer2g*s incurc. after 
the death of Ceſty que vie, becauſe the rent ciarge did deter- 
mine by the a& of God, and by the conric of Law; Aﬀus leg is 
Al; 


. mullt facit imjuriam. Wards cited in [ib. 2. In Heywards caſe 


ESTA. 


| 167. 
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f0.36. | 
There be divers kinds of rent ſervices which are nor with. 


— — — 


Talbots caſe. So likewife if the teflor granc pair of the rever- 
fion to a ſtra:. ger, the rent ſhall be apporrioned, for the rent 
ts incident to the reverſion. Lib.8.fo. 79. Wildes caſe. 
_A rent ſervice may be cxtin& for parc , aud apporrioned 
for the reſt , but a rent ſervice cannor be ſuſpended in part 
by a& of che party, and in eſſe for other parr. 
Por TTrhe Teller 3-Meif the Icffee, the rent 1s ſuſpended fot 
the whole, and cannot be apportioned for any parr. But 6 
therwiſe it is where the leſſor enters lawfully, as upon a far-| 
render, forfeiture , &c. Where the rent is lawfully extint 
in part. 21. E. 4.29. | 
And yet by a& in Law a rene ſervice may he ſuſpended in| 
part, and in eſſe for part. As if the tenant give a palr ofihe] 
renancyto the Father of the Lordzin taile, the Father diah| « 
and rhis diſcends to che Lord, in this caſe by att in Law thtþ ! 
Seignory is ſuſpended in partand in effe for part , and thi 
ſame Law is ofa rent charge. 3o. Af. þ. 12. 

And when the Guardian in chivalry entreth intoth 
Land of his ward within age, now is the Seigniory ſuſpended 
bur jf the wife of the ten4ur be endowed, 8&c. Now ſhall ſh 
pay to the Lord,the third part of the renr,3 3. Z.3.Dower 13, 
this caſe I ſhould have pur firſt Tho. More. +l 

Item, a Seigniory may be ſuſpended in part by the a , 

3 ſirangerzas if two jeinrenants or corpercenetrs be of a Seif} - 
niory. and one of them diffciſe che Tenant ofthe Land , the 

other joyntenant or copetcener ſhall diſtreine for his or he} 

moity.27. E.3. 88. 8 ts 

"Concerning the apportionment of rents there is a difſe} ,;| 

rence between agrantof a renr, and a _referyation of reſth - 


22 H.4. 17, A man again{f ms own grant ſhall nortakead: 
vantaft 


— —_— —_ Ss — th. And 


* SD 
c—_ 


=> 


e nt, y 


. ramount, 


fo. 149. b. 
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rantage of the weakneſs of his own eſtate in part. vide lib: 


(Fc. Fo.148- 6. 
| And note 4 diverſity between a rent in proile, and a rent 
incidenc to a reverſion. 

If a man grant a rent charge ont of two acres , and after 
the grantee recoyereth one of the acres againſtihe granror 
by a Title Paramount , the whole rent ſhall if]ue ourof che 


.| cher acre : Bur if rhe Recovet y be by a feint Title by Co- 


vine, then the rent is cxrintt in the whole, becauſe he claim- 
eh under the grantor, Do&.gy Stud.1. 2: C. i7. 

And yet in ſome caſes a rent charge ſhali nat:be wholly 
tint, where the grantee claimerh from and under the 
grantor. Asif B. make a leaſe of one acre for life to A. and 
Ais ſeiſeg of another acre in fee; 4 granterh a rent-charge 
toB. our of boch acres: and doth waſte in the acre which he 


| holdeth for life, B. recovers in waſte, rhe whole rent is not 


extin, bur ſhall be apportioned, Bec. for that , Nullrs Come 
modum capere poteſt-de injuria ſua propria. 4 

If the King give two acres of land of equall value to ® an- 
other in fee, fee tai), for life or for yeais, reſcrving a rent 
of Two ſhillings , 2d the one acre is evicted by a Title P2- 
the renr {hall heproportioned, F. MN. B- 234.b. 

If an entire ſervice be pro bono public, as Knights lefvice 
Caſt'egard, 8c. thoagh the Lord purchaſe part, che ſervice 
remains; but when entire ſervices are for the priare benefic 
of the Lord, it is otherwiie, [:b. 6. fo. 1, 2. Bruertons Caſc. 
Sed vide lib. &c. fo, 149-2. 


: Sef, 223-and 224. 
Reg. it holdeth, Thar que in partes dividi nequennt,ſolids 


 @ ſingulis praſtantur, Vide los reports Bruertons Caſe, lib.. 6. 


Talbots Cafe, 1. 8. f. ro. | 

 Itthere be Lord and Tenant by Fealiy and H: rriot ſcr- 
vice, and the Lord purchaſe part of the land, the Herriot 
ſervice is extin@ , and yer itis nor annuzl becauſe jr is en 
vre and yaluable., Bur otherwife it is of Herrict:Cutome 5 


55%. 


—— —— 


158 Of Rents, 

If the tenant giveth to.the father of the gran'ce of a rent 
charge pirt of the rent in tail, and this deſcend ro the gran- 
tee, the rent charge ſhalll be apportioned, and ſo by aCtin 
law a rent charge may be ſuſpended for one part, and in 

eſſe for another. 3o, Aſſ: p. 12, fol. 149. b. 

And ſo it is if the facher be grantee of a rent, and the 
ſon purchaſe part of the land charged, the father dyeth, and 
the rent deſcends to the ſon , the renr ſhall be apportioned: 
and (o it is if the grantee grant the rent to the renant of the 


land, and to a ſtranger, the rent is extin& but for a moiry 


34-H. 6.41. b. 
If a man hath Iiſue two daughters, and grant a rent Charge 
ro one of them our of his land, and dyeth , the rent ſhall 
be apportioned ; and if the grantee in this caſe infeoffeth 
another of her part of the land, yet the moity of the rent 
remainerh iſſuing ouvof her Siſters part, becaule the parrt cf 
the'grantee in the land by the deſcent, was diſcharged of 
the rent, 

Bnt in all theſe Caſes where the rent charge is apportion- 
ed by a& in law, yet the Wrir or Annuity faileth; for if che 
grantee ſhould bring a Writ of Annuity , he muſt ground it 
vpon the grant by Deed, and then muſt he bring ir forthe 
whole, 9 Af. 22. 5. R. 2. Annuity 21, 

Annua nec debitum judex non ſeparat ipſum. 


Alſo in reſpet of the reality, the rent is apportioned, but 
the perſonality is indiviſible, 8c. 


If Execution be fued &c. upon a Statute Merchant or 
Staple, and afcer the inherirance of part of thoſe lands dc- 
ſcend ro the Connſee; all the- Execution is avoyded, for the 


gory is Perfongll, and caanot be divided by a& in Laws Pl, 
0:92. 15. E. 4,5. 


If the father within age purchaſe part-6f the [land char» 
ged, and aliencth wirhin -age, and dyeth, the Son recovet- 
eth in a Writ, Dum fuit infra 2tat. or entrerh 3 in this caſe 
the a& of the Law is mixt with the a of the party , and 
yetthe rent ſhall be apportioned;for after the recovery 0 


entry, the Son harh the land by deſcentyfo. 150. vide, _ 
: re 


ks 


ff 
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{ 
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 Arelation or fiion of Law ſhall yever work a wrong, or 

chai ge to a third perſon, bur in fi:oneJuris ſemper eſt aquitas. 

lib.3.fo,29. Butler and Bakers Caſe- | | 

" +$if the Feoffee granta rent charge, al feoffer oF ſon ſeme 

dy al heires del Baron” feme recover Dower ; le rent charge ferra 
apportion * oF el diſtreinam,&c4 


SeF. 225. 


If there be Lord and Tenantby Fealty and Rent, andthe 
Lord by his Deed r<ciring the Tenure, releaſgatl his Right 
in the Land, ſaving the ſaid rent ; the ſeigniory remains,and 
he ſhall have the rent as a reneſervice, and the fealty inci- 
dent to ir,&:c. 12 E.4q.11.9 E.Q.1. ; 

If the -Donee held of the Donor by ſealty and certain 
rent» and the Donor pranc'rhe ſervices to another , and 
rhe tenant atrorn, che rent ſhall paſſe as rent ſeck, fol. 
t50.b. "> FY q 

If there be Lord and Tenant by fealty and certain rent , 
andthe Lord pcanc che reac intail» or for life, ſaving the 
fealty 3 and farther grant, Thar the grantee may diſtcain for 
it, albeit the reverſion of the rent be a rent fervice, yet the 
Donee or Grantee ſhall have ir but as a rent feck, and ſhall 
not diſtrain for it 7 E.3.2,2.4djudg, 

Whereas in an Aflize for a rent fetvice, all che tenants of 
the land need not be named, bur ſuch as did the diſleiſin;yer 
in Aſſze for the rent ſeck, which ſometimes was 2 rent ſer- 
vice, all the tenants muſt be named, as incaſe of a rene 
charge, albeit he was diſſciſed but-by one ſole tenancy 4 E.2, 
Aſſ.449. 26 H.8; Dyer 31. | | 

But if the Lord of a Manor releaſe the Fealty to his Te- 
nant, ſaving the rent ; or that a Meſoalty become a rem by 
Surplaſage, thoſe rhar are now ſeck (and ſometimes were 
ſervice.) are part of the Manor ; bot-a rent charge cannot be. 
part of a Manor, 31 Af.23-22 Af,53. | 


« Se.2n26, (9c. 


if there be Lord and Tenant by Fealty and Rent, the 
K agnual 


| /27- 
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annual rent, which is a profitable ſervice, is of higher and 
more r<ſpett in, Law, than cne fcalty, and therefore by the 
orant of he renc, the Fealcy ſhall paſs as incidenc,8&c. bur 
ic 15 an incident ſeparable, and therefore may be by a ſaving, 
as Litt/etoyHarh ſaid, Tepacated by it. And fo when the Te- 


:i\xwre is by Feal:y and rent, and the rent be recovered , the 


*ealty ſhall inclucedly be recovereds 44 E.3.19. 26 Aſſ.38, 
8 K.4.28. : fi 


So long as Homage continues, the Fealty cannot be diyi- 
ded fromi it, vig 11b.&c.15 1 4» 


Note adiverſiry berweentheſe corporeal ſervires of Ho- | 
mage, Feal:y and Eſcuage, which cannot become ſeck or | 


dry, bur make Tenure, whercunto Diſtreſſes, Eſcheats, and 
other Profics be incident 3 and other corporeal ſervices, 
asr o P:ough, Repair, Atrend:, &c. Andall Rents. what- 
ſocver , frr they may become ſeck, and make no Te- 
nure, 

Rent and Fealty are incident to the Reverſion,uiz. Rent 
ſeparably, and Fealry inſeparably, 12 E.4. 3. DoF. 9: Stud. 
lib.2.C.9, 


| 5 2 z The incident ſhall: paſs by the grant of the Praactpal, bur 


nor & converſo. Acceſſorium non ducit ſed ſequitur ſuum principd- 
le. fo.15 2.4. : 4 

If the Tenant infeoffrhe Lord: Paramount, and: his wif:, 
and their heires, in this caſe the Meſaalr y is bur ſuſpended; 


for if the wife ſurvive, both Meſnalry and Scignoty ate tc: 


vived, 7 Af.2. 75 E:3.20. + 

It is. ſaid, that if there be Lord Meſne and Tenanr,. eack 
of them by Fealty and 6 d. the Lord canfirns the ſtate 
the Tenant to hold of: him by Fealty ard 3d; that the 


Meſnalty is extin&t. So it is if: the Lord releaie tothe Te | 


nant; for whether the Lord -purchaſe the Tenaney; or the 
_ the Scigniory, the Meſnalty is exti:.&. 8 #6, 24.0. 
I52.b. | 

So if there be Lord and Tenant, and the Tenant make 1 
gifc in tail, rhe remainder tovhe King, the Seigniory is cx: 
end, 4G 5 P. (x M. Dyer 154. Lex citivzs tolerare wall 


a — 
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privatum damnum quam publicum malnm, 13 H. 4. 3. 40. Af. 


27 | 
- No man ean hold one and the ſame land immediately of two 
feverall Lords. And one man cannot of the ſame land be both 
Lord and Tenant. | LY 20 

It is Reg. rrue, Res int  nocere” non deber. g 2-63. 
Et fafum unius alteri nocere non debet ; which are true , with 
this Exception, unleſs an inconvenience ſhould follow,&c. 

Quando /ex aliguid alicui concedit , concedere videtur Gy id 
fine quo res ipſa effe-non poteſf * And therefore if a man makerh 
a leaſe for life, reſerving a rent , and binde himſelf in a Sra- 
nite, and the Copniſee hath the rent extended, arid delivered to 
himhe ſhall diſtrain for rhe tent; becauſe he commeth to i by 
courſe of Law, 13 H q. Avowry 237. 

La hey voet plus toft ſuffer un miſchiefe que un Iconvenience3 
C& pur ceo ſi Meſne tient per 12 d.-0y tenant per 5 5. Oo le ſeig- 
ner plarchaſe le renancy, le ſeigniory del Meſnalty E extin. Et 
le meſree ala 4 s, come rent ſeck de le ſeignteur. 


Se. 233. 


$1 heme que ad rent ſech. eff un foirs ſet, d'aſe' parcel de Þ 
rem, (5 apurs le tenant ne voile payer le rent aver, 71 aila afſ. 
de novel dif. | 

_ Arent ſeck or rent charge may be demanded after it is be- 

inde at any rimeg%c. forzRemedies for Righrs are ever ſavou- 
rably expounded, M. 41. E-4 adjudged. 0 

lt the demand be made upon the lar:d , and the rent is not 

paid, whether the renant be preſent or abſent, yet this is a de- 
hyall in Law, &c- : : 
 Diſſeifina, is a putting o tof a man out of ſeifin 5 and ever 
Implyahawrong. Bur diſpoſfeſiing or eje&wmert is a purting 18 5” 
out of poſſefiion, and may Be Tigino: by wrong, Brufh 1. 4. f- 
IST. Miry. c.2./. 

- Diſſeiſin eſt un perſonal treſpaſt de tortius ouſter del 


' Wheie the Statute of Merton C 20 2.3.) ſaith, Dſſeiftus 
K 2 ae 
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de libero tenemento- Littleton-eXpounds it to extend to/a rent 
ſeck or rent charge » albeitthey be againſt common rights, 
ye: a man hath a Frechoid inthem, 40. Af; 23.4c. 
And he that granteth omnia tenementa ſua, a rent charge or 
2 rent {ck doth paſs, 14E. 44.11 H-6.22. 
Recuperare, i. ad rem per injurtam extort” five detentam per 


fententiam Judicis reſtitut- 


Execution is the obraining of aGuall poſſeflion of any 


tire acquired by Judgement of Law, orby a Fine executory 
levied, whether it be by Shetiff, or by the entry of the party, 
vide Sed.504. | 


If the Recovery in Aﬀſize, &c. be had againſt one and hee | 
and anorher redifſeife the Plainciff, heſhall not have a Rediſ- | 
ſeifin ; for he:e is alius , and hee cannot have a Rediffcifin a- | 


painſt the former diſfetſor a'one , becau'e he is joynt-tenant 


— 


wirh another. For joynt- tenancy in a Writ of Redilleifiny 1y | 


a good plea, and a ſtranger ſhall nor be ſubje&ro-double 'im- 


priſceniment and double damages, 33 E. 3 Redifſe-ſt1 7:9 H.4. 


s. F.N.B. 118.c. 


A Rediſeifin d>th lye againſithe difſeitor which doth redif- | 
ſeiſe, and his Feoffee after the ſecond diileifin', for otherwiſe | 


the redifſeifor might prevent the Plaintiff of his redifleifin. 

If the Meſne recovereth a renr when it is a rent ſervice; 
and after the rent becommeth a rent ſeck by ſurplutage » and 
doth rediffe:ſe him ot the rent, hee ſhail have a redifleifin'; 


' forthe ſubſtance of the cent remains , rhovgh the quality be | 


altered 


Sed. 234. 


AQ Fe Hethat is of 's Jury,muſt be /iber &+ /cgalis homo.9.E 4. 6, 
Firſt hee ought To be dwelling moſt ne-re to the place where 
theqneſtion is n'oved. 2. Reoughrro be moſt ſufficient both 


for underfiandirg, and competency of eſtate. 3, To bee leaſt 
ſoſpiriotss that 1s; ro be indifferent as he ftands nnfworn. 


W_—_—_ 


— 


mn” 


Vice S. 102. 193. Ad gueſtionem fat? non jeſpondent Indi E 


ces. Ad gueſtio juris non reſpondent luratores, \C alumniare 10 
; | 
chal-' 


[ 6, 
ere 
oth 
alt 
In. | 
dlt- | 
(0 
Jal- 
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challevge, 7. e. to except againſt them in Court that areretur- 
ned ro be Jurors. Fo. 155. þ. | 


[ris moſt neceſſary, that Ilurors be omn1 eXCE FT -, Dh ; 
foraſmuch as mens livesz&c, are to be tried = - "nip; ey 


ray, anda challenge io the favour, Fol. 156.a. Vide G& norte. 

The challenge to the array is in reſpe& tothe cauſe of un- 
indifferency or: default in che Sheriff , or other officer that 
made the returne , and not in reſpe& of the perſons rerne- 
ned-where there is no default in the Sheriff,&c. for if the chal- 
lenge ro the array, be found againſt the party thar rakes ir, yee 
he thall have his particular challenge ro the Polls, that is ro 
the particular perſons ; and theſe be of four kinds,i.e. peremp- 


cory, principall, which induce fayour, andTor default of hun- 


dredofF3Fo.156.b. 

A man way challenge peremptorily, without ſhewing anv 
cauſe, and rhis only 1s In caſe of Felony,&c. In favorem vites 
V, ide;0o . 

Principal! challenges to the Poll may be reduced to foure 
heads. 1. Propter honoris reſpeFum, as no Peer of the'realme 
is to be ſworn on Juries, 1.6.52. 

2. Propter defeflum, patrie, libertatis, liberi tenementi 3 
Hundredorumgfor vicint vicinorum fafla preſumuntur ſcire, 

3. Propter affeftum; and this is either working a principall 
challenge, or te the favour, and apain a principall challenge is 
ether by judgement of Law withour any a& of his, as if the 
Juror be of bloud or kindred to eirher party. Brir.f.135- if the 
Juror have part of the Land that dependeth: upon the ſame 
title, Bra#.fo.18 

If a witnelle named in the Deed be returned of the Jury, 
&c.f. 2y.4f.11.. Fo- 157.4. Vide C5 nota. Or upon his own 
ad, as if the Juror had given a verdid before , for the ſame 
cauſe, albeir-ir be reverſed by Writ of error ,or if after verdi& 
Jadgemenr were areſted. So if he hath pgiven a former ver- 
di&upon the ſame title or marter though berween other per- 

fons,8 5.10.18. E.4.12.21- £.9-74-f0-157.b,.Yides(7c. 

If a Juror hath beeg an arbitrator choſen by the plarnciff 

K 3 or 
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or deſendaut in the ſame cauſe, and have been informed of 
or treated of the matter, this is a principall challenge. g-E. 4 
46. But a Commiſſioner choſen by one of the parties for ex 
amination of witnefſes, &c. may upon cauſe he challenged fo 
favonr- 1.9.f0-71. Peacocks Calc. 

Challenge concluding to the favour muſi be ſeft te the con- 
ſcience of the triors, &c- As if the Juror bee of kindred, or 
under the diftreſſe of him in the reverfion or remainder, or 
in whoſe right the Avowry or juſtification is made, &c. | 

Theſe be no principall challenges, becauſe he in reverſions, 
&c. is not party tothe Record, otherwiſe it is if they were | 
made partles by Aide; Reſcepiv, or voucher, and yer the cauſe 
of fayour is apparant ; fo it is of all principal} cauſes if rhey 
were party to the Record. 1o. E.«. 12; vide, 7c. 

4-Propter deliFum, 2s if the Juror be attainted or convicted 
of treaſon or felony,&e. for repe/litur 2 ſacramento Infamis, ' 
So it is if a man be outlawed in tieſpafſe, &c- Mirror. cap. 3. 
d attaint. Fol. 152. a. Vide,&c- | 

Nota, the array of the Tales ſhall not be chal'enged by any 
one parry » untill the array cf the principall be tried ; but | 
if the plaintiff challenge the array of the principall.chedefen- | 
danr may challenge rhe array of the Tale:,(and there the one | 
of the principall, andthe other of the ales, ſhall try both | 
arrayes )(after one hath raken a challenge ro the Pol], hee 
cannot cAallenze re array. 9. E. 4. 27.9-H.5.11. 

If a pannell upon a ven. fac. be jetnrned, and a Tales; | 
andthe array of the principall is challenged , the Triors | 
which try and quaſh the array, ſhall noe try the Array ofthe | 

ales 3 for now 1ris as If there had beeneno appearance of | 
the principali pannel; bar: if che:r'ors affirm the array of the | 
principal!, ehen they ſhall rry rhe array of the Tales. 9E- 4 | 
46. 7. E.6. Dyer. 78. When any chal:enge Is mad ro the 
Polls, two triors {hall be appointed by the Court, andifchey | 
try one indifferent, and he be ſwcrne, then hee and the two 
riors ſhall try another, 2nd if another bee tried indifferent, 
and he be ſworne, then the rwo trtors ceaſe, and the rwo that 
be ſworne inthe Jury ſhall try therefi. 22: E. 4. Ghal. 61: 62: 
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If the plaintiffe challenge ten, and the defendant one, and 
the twelfth is ſworne, becauſe one cannattry alone, there ſhall 
be-added unto him one challenged by rhe plaintiffe, and the 
other by the defendant. 7. H.4.41.'f the cauſe of _chailenge 
couch the diſhonour or diſcredit of the Juror, he ſhall notbe 
examined upon his oath, bur in other caſes he ſhall be exami- 
ned upon his oath to informe therriors. 49-£.3-1-2. 

Fems ne ſerfs, ne enfans, ne nul infamys, ne nul/que u@ fiſe 
tenant, ne poet eftr. bone ſumMonere. Brit. ca. 12T. Vide [7br, 
Fo. 188. b. . | 

Of an Afﬀt. of no d;fſeim Vide /. 8. f.45. Iebu Webb cale- 

Whenſoever a Starute giveth a forfeirure or penalty againſt 
him which wrongfuily detaine.-h. or diipoffefferh anorkcr of 
his duty or intereſt, 19 that cafe he chat hath the_wrorg ſhall 
have the forfeirurc &c. and nor the King. P. 29. Eliz. be- 
tween the Qiieen and Wood, and fo it was atjadg-d. &c. 
M 4. Ia. Re. and note thar the Ac of Paritament co h give 
a temporal! remedy at the Common Law to Parſons, &c. for 
an eccleſiaſticall duty, and to laymen proprieraries cf rithes 
the like remedy, butthey have eleQion either ro ſtie for the 
treble value at the Common Law, or for the double value in 
the Ecclefiaſticall Courr, or for ſubſtradtion of tithes rhere 
alſo. Vide && nota 159+ a. (Fc. 2. E. 6. ca. 13» Donee treble 
value «l party grieve p. prediall diſmes detaine per tort, Coc- 


Se. 235. 236. | 


Payment of any money (or of any valvable thing ) in the 
name of (eifin of 2 reni ſeck,. before ai!y rent become que, Is 
a good ſeifin of the rent. ro have an Afl. (of no diffeil. ) when 
It !s due, 2nd that which is given in the nave of ſeif. &c. 
worke'h his effe& to give ſeifin. and yer it kno part of the 


 rentznor ſhall be abared our of the rent. S. 555+ 


The grant and delivery of the Deede ( and atturnement J 
15no ſeifin of rhe rent? and a ſeiflin in Law which the gr.ncee 
hath by the grant,.is not ſufficien? ro mainraine an Aﬀf or any 
_ reall ation, bur there muſt bee an attuall ſcifmn. Fo. 
I JO, as ' | 

K 4 Alſo 
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Alſo of a rent ſeck(ard fo itis of a rent charge Jhome poit 
aver afſ. de mortd. ou Bre. de Ayel, ou de Coſinag. oF touts au- 
ters manners dadions reals, . come la caſe gift, ſtcome i poet ail 
Aſc auter rent. | 

Hereupon ſome have gathered » thar a man ſhall have a 
Wiit of righrof a rent ſeck, or of a rent charge, albcit they 
be againſt common right. F.N. B. 6. 14. E. 4, 5. 


See. 237. 


Sont 3.cauſes de eine rene, ſervice ſc.reſcous.replevin. 
Cx incloſure; car per tiels choſes TEFTigmior E diſturbe de le meane 
per que 11 doit ai (T wener a 7 =_ ty ſc. de Ie diſtreſſe. 

Bur you may make ſix diilcitins of a rent ſervice: Reſcous of 
a diſtreſle, refifiomce to diſtrein, Repl. inclol. counter plea- 
ding - the title, and vouching ofa Record and failing, Fo. 
160. b. 
 Inſome caſes the Tenant may make Reſcous 8c. 1. if no 
rent be behind when the diſtreſs is raken. 2+ If the Tenanc 
render the rent to the Lord, when he is ro take the diſtrefſe, 
and yer the Lord will diſtreine, &c. 3. If the rent be be- | 
hind,and the Lotd defireine the Cattel] of the Tenant in the 
high way within his Fee. 4. If rhe Lord will diſtreine, ave- 
ria Carure,where there is a ſufficten, &ceto be raken beſide. 

s. If the Lord coming to diftrcine had no view of the Cat- 
rell within his Fee, though the Tenant drive them off pur- 
poſely, or if the Carte]! of themſelves after the view goe out 
of che Fee, or if the Tenant after the view gemove them for 
any other cauſc', than rn prevent the Lord of his diſtretlc. In 
all thefe caſes if the Lord diitreine the Tenanc may make | 
reſcous. Vide les aytorities en ceux caſes( 1. )6. E.4.11.b.F.N, 
B.1o2.E.Lib.q.f-11, Bevills c.8.H.4.1.C2)17 E. 3.43-Reſ- 
CONS 14+ 
.. If a man come to diſtreine for dammage feaſant , and ſec 
the beaſts jn his ſoile, and The owner chaſe them vn: of pur- 
poſe before the diſtreffe raken, if the owaer of the Soile di- 
ftcrine them, the owner of the cartell may reſcue them , for 
| | che 


che : 
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the beaſfs. muſt be damage feſanr at the time of the diſtreſſe+ 
16. E. 4. 10. Lib. 9. fo. 22. in caſe deavoyrie. .. 

Therc is a diverfity between a }Varrant of Record, and 
2 warr. Or an Authority 18 Law; for if a Ca p95 be awarded to 


the Sherlffro arreſt a man for felouy, albeir the party be In- 
'nocent, Yer cannot he make reſcous, But if a Sheriffe will by 


authoriry which the Law giveth him areſt any man for Felo- 
ny which is nor guilty, he may reſcue himſe!f. 14. . 7, 20. 
tit. Juſt. de. peace 9g. : T_— 

To counterplead the Plantiff ia an All. by which he is de- 
layed, maketh him thar pleadethita diiletfor. Otherwiſe ic 
i if he had pleaded nul tort, &c. 24. All. 3. 2g. Aﬀl. $2. 
Brit, Fo. 168. eh: 

If any man be diſturbed to enter and manure his Land,this 
3s a di{ſcifin of the Land it ſelf: for qu! adimit medium dirimit 
finem; CT qui obſtrnit aditum deſtrait commodum, 26. Af. 17, 
3 E.4. 2. par Lircleton. | 

Sont 4..cauſes de diſſeifin de rent chaTrge ſc. Reſcous,replevin, 
encloſure, denier. and you may adde a Fifth, 0x. reſtftance 
ro diſtreine, ccunterpleading, and vouching a Record and 
failer thereof. | 

Deniall is a deffeifia of arent charge as well7as of a renr 
ſeck» albeit he may diſtreine for the rent charge as well as 
for rent ſervice. Nota. that whea Bookes fay that detainer 
of a rent charge or ſeck is a diſleiſin,ir muſt be intended up- 
ona demand made, 14. E. 4. 4. Et Sont 2. cauſes de diſſeifin 
de rent ſeck, viz. denier (5 incloſure. Kiſh 646 

Se. 240. * 4 

Maxime pacj ſort contraria vis & injuria. _ 

Omnes 11Jos dicimus armaros qui habent cum quo nocere 
pollunt, &c. BraF. Lib, 4. f. 162. | 

Armoium appellatione non ſolum ſcura & gladii & galez 
continentur, ſed & fuftes & I8pides, «s the Poet. ., 

Jamqne faces & ſaxa volant, furor arma minifrat. Virgil- 
Imus 1, Fneid. 1237 

Sed vim yirepellere licer, modo fiat moderamine incul- 


para 
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patz tutelx, non ad ſumendam vindidem , fed ad propulſan- 
dam injuriam. Vide SeF. 589. Where a difleitin ſhall be by 
way of admittance of the owner of the rent. 

Since Lireletons time a right profitable Statute 32. H. 8. ce. 
37. hath beene made for the recovery of arrerages of rents ir 
certaine caſes,&c. | | 

Firſt, When Littleton wrote, the Heirs, Executors or Ad- 
miniſtrators of a man feiſed of a renr ſervice,” Tent charge, 
rent ſeck, or fee fame, in fee ſimple or fee tatle, had no reme- 
dy for arrerapges incarred in the life of che owner of ſuch 
rents. But now a double remedy 1s given to the Executor or 
Adminiftratorfor payment of debts,&c. viz. either ro deftraln, 
or to Fave an ation of Debr. 

2. Thepreawbt of the Statute concerning Executors or 
Admmiftrarors of Tenant for life, is to be intended of Te- | 
Pant fur aurer vie, fo long as Ceſty gue we liverh, who are al- | 
ſo holyen bv the ſaid double Remedy : but after the eſtate for 
life eetermined, his Executors or Adminiftrators might have 
had an aGion of Debr by the Common Law, bar they could 
not have diftrained, which now they may, &c- /. 4. 49. Oe: 
nels Caſe. Dyer 37%. 

3, Ifa man make a leaſe for life or lives, or a pift in taile, 
reſerving rent this is a rent ſervice within the Scarute, 

4. The ad&ion of debt muſt be brought againſt them that 
rooke the profits when rhe rents became arrere, or againſt then 
Execttors or Adminiſtrators, but the diftrefſe may bee taken 
upon the ſand, be it in the Tenants hands, or of any othet 
that claimes by or from him; 7. e. from,or under him by pur 
chaſe, pift or deſcent, and not above him, as the Lord by 
Eſcheat claimeth, &c. by reaſon of his Seigniory, which 1s 2 
Title Patamount, /. 7. 39. Lillingtons Caſe, 11. H. 4. 94+ | 

$. Lord and Tenant, rent is arrere, the Lord grants his 
Seignierys and dyerh, The Execntor ſhall have no_remedy 
for theſe atrerages, becauſe the grantor himſelfe had no reme- 
dy for them when he dyed, in reſpe& of his prant 3 andthe 
aQ is accordinply- : 

6. Ifthe Tenant make a leaſe for life, remainder for life | 
remaindet 
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remainder in ſce, Tenant for life payes/\nor the rear due to 
the'Lerd, the Lordidyeris Tenans for life dyes, the Exgcu- 
ror canndt Ciftrain upon him js remamder; for he ctaimesnor 
by deſceat by or ' from Tenant for life. And fo ic isofa Re- 
yerfion- | bLEFP 7 

Bur if a man grant a rent charge 10 A; for the life of B. 
and lerterh the landsro C. for life , the remainder ro D. in 
fee, the rent 15 arrear for divers yeares 3 B.dyeth, C dyeth, 
A. may deſtraine D. in remainder for at} the arrerages , by 
the larrer branch of the Srarure, 22. H.8. 1.5. 118, Earidges 
Caſe. 

5--For the arrerage of a Nom. Peng, and for reliefe , or 
for Aid pur faire fits Chivaler, &c. This Statute giveth ne 
remedy. : 

For arrerapes of the Nom. Peng, the grantee or his Exe- 
cuter,&&c. may have anaQion of Debt, for Relief the Lord 
muſt diſtrain, bur his Execuror by the: Common Law fhall 
have aRion of Debr, W.1:c,35. F.N B. 122. 

Note, all manner of arrerages of rents iſſuing out of a Free- 
hol; or inherirance, whether they be in Money , or Corne, 
Cartle,8&c. within the Statute ;_bur worke dayes, or any " COr- 
porall ſervice, &c. are uor. | 

8. 1f a Feme ſole ſeiſed of a rent in fee, taketh husband and 
dyeth 3 the hugband by the Cemmon Law ſhould not have 
the arrerages due before marriage, bur now the Stattte giveth 
him remedy for the ſame. L. 4. Ognels Caſe. 


; 4 | Liber 


Liber T ertius, 


= Tan LkL 
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Sed. 241. 


PS Ur Author havifF treated in his. two former 
NAS Books , »: Of Eſtafes of Lands and Tene- 
SS?) > ments ; /and in his ſecond Book of Tenures 
JAS whereby the ſame have been holden 2 Now tn 
Ng his third Book dothteach us divers things con- 
cerning both of them 2 as 1. the Qualities of 
tFeir _ In what caſes the entry of him that Right 
hath may be taken away: }3. The Remedies, and in what Ca- 
ſes the ſame may be prevented or avoided. 4. How a man may 
be barted of his Right for ever, and in what Caſes the ſame 
way be prevented or avoided, vide /ib. & Nora, fol. 163. 

2 0443 perceners ſont forſque un heire a lour Aunceſf' 3 for 
albeit wherethere be two parceners, they have moities in the 
Jands deſcended to them, yet are they both but dne heire,vid: 
F.8:werſ. fin. 2 
| Nora diverſitar' between a Deſcent, which isan aft of the 

La ws 
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Law and a Purchaſe, which is an a& of the party. For if a 


| man hathtwodaughrers;&c. and one of chem is|artaint of Fe- 


Jonys the father dye h, the one moiry ſhall deſcend ro rhe'one 
daughter, and the orher ſha]l eſehear. Bur if a man make a 
leaſe for life,the remainder ro _ heirg'of A. being dead; 
who hath iſſue rwo daughters, and one is attainted,&c- rhe re- 
mainder is void for the whole, for that borh the daughters 
ſhould have been but one heir. Fleta /- 5.c 9. (4 1.56. c..49; for 
164- a vide © gu. ' | <{ T0008 | 

Sunt autem plurer participes quaſi unum corpur in eo quod u- 
num j145 babent, (F oportet quod corpus fir integrum & quod in. 
nulla parte fit defeflum, ' © "5 3 WiuMR : 

If lands be givento a wan, and te the heires females of his 
body, and he hath iffue a'Son and a Darghter, and dycth, the 
Daughter ſhall have the land by deſcent Zbut if a remainder be 
limited to | ihe heirs females of the body of I: Fe &c: the 
daughter ſhall nevernke'itby Purchaſe, fortharſhee is nor 


heir female of the body of 1. &. becauſe hehatha Son. Aud' 


when the right heir doth c/aim by purchaſe,he muſt be a com» 
pleat heir in judgementof Law. 3 "(CUE 
And as they be bii_one heir,and yet ſeverall perſons, fo 

have they zee-hold in rhe land ſo long as it remains rn- 
divided in refpe&@ of any firangers Precipe: Bur berween 
themſelves to many purpoſes they have in*Jadgrient of Law 
ſeverall Free holds, for the one vf them mizy infeoff anorher” 
of her part, an d make fivery, 10 E 4.17.E:3.46-fol. 164-4. 
vide qu. + NP Rds | =o 
ti Nore a diverſity, inter deſcenſum 'in' capita » © in 

Irpegs WF 67: 2 TOUR BO BP Nec 
If a man hath ifſue rwo daughters, and .dyerb, this deſcens 
Is In cepita» vig- that every ſhall inheriralike. Bur if a man 
hath iſſue two davghrers ,: and the eldeft daughter hath iſſue 
three davghters, and the yonpeſt one daughter; a!l theſe four 
ſhall inherir, bur the :daughter | of the 'yongeſt ſhall have 
as much as the three daughrers of the eldeſt, 7atzone ſtirpium 
and _ ratione capitum , for every daughter hatin a feyera 
(0051 8-4 24791 | TR 


Me 
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MenAdeicendiagot davghters, may bee Coparceners as 
well as women , and ſhall joyatly. implead = be implea- 
cds. 1} | 

_ Item eſt alia aQtio mixta, que dicitnr aQtio Familiz hirciſ- 

cundz, & locum haber intcr eos qui communem habent hzre- 
dir' &c. Ex locum haber.ut videtur, inter cohzredes,ubi.ggjtur 
de proparte ſororum , vel-inter alios ubi res inter partes 8&-co- 
haredes divididebeat ficut ſunt plures forores , quz ſunt quaſi 
unvs h#reszvel inter plures fratres, qui ſantquaſi unus hzres ra* 
tione rel quz divifibilis eſt inter plures waſculos,$&c.Bra@.l.2. 
f$01,66.71Q3c- 07 1.5. fol 443-b. vide Go gn, | 
Sunt aliz res hzreditariz quz veniunt in partitionem, qu# 
gum dividinon poflugt conceduntur wni , ita quod aliz cohz- 
heredes alibi de communi hzredirate habeant ad valoremy,ficur 
ſunt vivaria, Pifearizs parciy vel ſaltem quod pariem habeanz 
pro defecu , , ſeut.fecundum piſcema, terrium , vel quarrom, 
ve! ſecundum aiGafi tertium vel quartumretis. Item in parcis 

ſecundam, tertiaMy aut. quartain damam. BraF. L. 2. 56, 
Fo- 165. &. qt tf | 

Regnum non eft diviſibile. | 
 Pratereaſcehtrum 1ioneguod geſſerat olim 
; Maximg natgram Priemi——Virg. 1. Aneid. 

_ , If chere betwo Goparceners of certain lands with War- 
rant, and they make partition,&c.. the Warranty ſhal remain; 
becauſe they are compellableto make partition. | 

Tho. de Eberſton in Forefla de Pickering, had kept time 
our of minde a Woodward for keepmg of the Woads parcel 
of rhat Manor, and had the bark of a{l the Trees felled, &c-as 
belongingto his Manor; awsl this was adjudped a good pre- 
ſcriprion. Fin. Pickr; 8 E.z.Rore34. - 


SeA, 243, & 244, 245. 


If Coparceners make partition ar full age, and unmarried, 
and Af ſane memorie of lavds in fee fimple, it is good and 
firns for ever, albeit thethe values be anequall; bur if it be of 
lands intalled,&c. it ſhall binde the parties themſelyes, btt 

not 


em er 
. 
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not theic iſſues unleſs it be equall. Or if any he Covert, it 
ſhall biade the husband, but nor the wife or her heires Ic 
ſhall not binde the Infant, &c. Modus 75 _conventio wincunt 
legem. Palo aliquid licitum eft, quod fine patho non. admittitur. 
Quilibet poteſt renunciare juri pro ſs introduc” Conventio autemn 
privatorum_non poteſt-publico juri-derogare. 
ine:ia ſemper eſt perfren da proprer privilegium 2ta- 
tis, ſed eſto quad filia primogenita reji&o nepotey vel nepte 
in vita.pairis vel matris decetierir, praferenda exit forer an- 
renata tali nepoti vel nepti quanta ad Ecifnetiam. -quiz mor- 
tem parentum. eXpettant.  - | | 

If there be divers Ceparcenets vf an. Adyowſon, and 
they cannot agree to. pſeſents. the Law dorh-give:the fiſt 
preſentment to the eldeſt, andthis privilege ſhall:deſcend: 
ro her iflue, nay her Afligns ſhall have ir, and fo ſhall her 
husband thar is tenant by the Cowurteſte,f&ec- Byr ic is other- 
wiſe of a partition in Deed by the a& of the: party.. Sic vide. 
drverfit' fol.166,b. TI wy 
11145 eft diviſto, alteri us eſt elefio, F 
Dedi wo TO quam drvidetss ſorte. N —_ 


SeF. 247. 


' Tf one Coparcener maketh. a leaſe p#r ans is yet a Writ of 


Pariicion doth lie ; but erherwiſe is it, if one or both make 
a leaſe for hifes.becaufe non' in (mul (oF pro indiniſo tenent, and 
the writ of Partition muſt be agaiuſt the Tenant of the Fiee- 
hold,11 H.4.3.F-N.B.62.g+. | 

And jf one Coparcener ditleiſe another, & Wriz of Parti- 
tion doth not.lie,gFc. for that non pro indivi/o tenent,$&c.4 H. 
7.9.11 Aſ,23., 
 Ifrwo'Coparcerners have two Manors by;deſcent,ard they 
make partition, that the one ſhall' have one Manor for one 
yearzand he other the other Manor for this year, and fo «l- 
terns vicgbugs to them and their heirs, this: is-:a;good parti- 
tion, Temps. E,1.partit.21, F.N:B62.1. bDiithaks 4 

Of partitions in Law, fome: be by atm Law without 
Judgement, and ſome be by Judgement, and norin a Wrir 
de Partit. fac, If 
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| If there be Lord, three Coparceners Meſnes,and Tenant, | 


ane one Coparecner purchaſe the Tenancy) this is n0: onely 


a partition of the Meſnalry, being extin& for a third part, 


bur a diviſion of the Seigniory Paramount, for now ht muſt 


make ſeverall Avowries, 26 H.6.9. 


If one Coparcener make a Feoffment in fee of her part, | 
this is a ſeverance of the Coparcenary, and ſeverall Writs of | 
Pracipe ſhall lie againſt the other Coparcener, and the Feof- | 


fee, 35 H,6.8.- So itis if two- Coparceners have illueand 
dye, 7 E.3-15,0 16, + 


Et ft aſc des parceners ſont enget ou diſturbe P ths ſeifin | 


ſes auters parceners, 0u pluſor, al diſſeiſee viendrant” aſſ. per ſe- 


veral pleint ſur les parceners (F recovera,mes ney 4 tener en ſe- 

veralty, mes en common ſolonque-ceo que avant le fiſt, Cc.Bricton © | 
fol. 1122. And this ſeemerh reaſonable, for he muſt have : 
Judgment according to his pleinr, and that was of'a moity, | 


and not of 'anything in ſeveralty ; and the Sheriff cannot 
have any warrant to make any partition in ſeveralty, or by 
Metres and Bounds. L1b.6.fol,12,09 13.Morrices Cafe. 


Sef, 248. 


St parceners ne voilont agere a partition deſt- fr. enter | 


eux, donque Jun. poit aver- breve' partition fac; envers les 
anrers,&c.& le vic.en ſon propter perſona alera' a Jes terres, 
&c.$: per ie ferement 'de 12 Toial homes de fon-bai), go. il- 
ferra partit. enter les-parties;&e.- 7 OE 

There is a book in the Exchequer,-called Dooms-day,dies 
jadicii, Sententra -euſdem libri Inficiari_non_poteſt, vel im- 
pune. declinari, 0b hoc nos eundem-lthrum judiciarum nomina- 
ms. me. rt | | 
Sheriffe:is the-Reve of the Shire, Prefe&us Satrapia,Þro- 
vincie, or Comnatus,ty habet triplicem cuſtodiam, x Vite Leg, 
2. Vite Reipublice. Vicecomes dicitur, quod vicem Comitit- 
ſuppleat. Marculphus ſaith, This Office is» Fudiciari« Dig- 
nitar. Lampriding, That ir is Officium Dignitatis. Forter faith, 


NQuod Vicecomes eft nobilis Officiarius. Forteſe, c. $4R. 


2.Cap. 


Verui. 


Wingo oO” 
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Verum quod modo vyocatur Comitatus,olim apud Britones 
temporibus Romanorum in Regno ifto Brran.vocabarur con 
ſularus, & qui modo vocantur Vicecomites tunc temporis vi- 
ce-conſules vocabantur z. ille verb diccbatur vice-conſul qui 
conlule abſente ipfius vice ſupplebat in jure & in foro. Lam- 
bert.fol.129-12, 
Bayliffis an Officer concerning the adminiſtration of Ju- - 
ſtice of a certain Proviiice- Flet.1.2.c,57. 


Set. 249, 250. 
. Et de lapartition que l vicount ad ifſint ft. il. fer. notice la Fu» 
pu ſouth ſox ſeale, to les ſeales de cheſs' de les 12. gc. this 
c. doth imply, Thar the principal Judgment upon che par- 


tition ſo rerurned, is g/deo confideratum eſt per Cur' quod partitio 


firma oF ſtabilis in perpetuum teneatur. Lib. I 1.fol.40.Metcalfs 
Caſe. 

Partition per agreement per curer parceners poit effre, auxibien 
per parol ſans fait, come per fait.Buc a pattirion berween joint- 
tenants 1s not good withour Deed, albeir it be of lands, and 
that they be compellable to make partition by the Stature 
of 31 H.8.c. ro. and 32 H. 8.c. 32» becauſe they muſt purſue 
that aft by Writ de Partit.fac. And a partition between joynt- 
tenants withour Writ, remains at che Common Law, which 
could not be done by Parol. And where books ſay » Thar 
joyat-tenanrs made partition without Deed, it muſt be in- 
tended of Tenants en Commen,and executed by livery,$.290. 
3 H.4.1. 116.6. 12,13. 2 Eliz. Dyer 179. 28 H.8, Dyer 29. 1, 
Mar.Dyer 98. -* | 

| Neta, between joynt-tenants there is a two fold privity, =D 
viz.in eſtate,and jn ems 7mm renants in common, 
there is a privity onelv in poſſeſſion, bur parceners have 2 | 


threefold privity, viz. in eſtate, in perſon , and in poſ- 
ſelſion. 


SeF. 251, (9c. 


A rent may be granted for owelty of partition without 
Deed. So it is of Common of Eſtoyers, or a Corody, or 4 
| L ; CommnonN- 
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Common of Paſture, (9c. albeit they lie in grant, &c, But if 
rent be granted our of other lands, then deſcended to the 
Coparceners then chere muſt be a Deed, 1 Mar. Dyer 18, 


Se. 253,&c. 


Mes tiel rent e rent charge de common droit eroe (9 reſerve pur 
eality de partit- Et nota, that Reſervation here, is taken for a 
Grant. | 


I. $. ſeiſed of lands in fee, hath ifſſre two davghters, R and | 
A. Baſtard eigney and Mulier puiſne, and dyeth, R. and A. | 
enter and make partition: A.and her daughter are concludeq | 


for ever,21 £.3.34, 35. 11 Af. 23» 
Sed. 256, 2597, 358. 


2 parceners prent Bafons, ft parit. fait perenter eux ® ſoit e- | 


gall G9, dongque il ne poit eftre apurs defeater,gyc. 
Judicicys officium eſt, us res ita tempera rerum 
Quxrere,queſito tempore tutug Cris. 


Au unequall partition in the Chancery, ſhall not bind an | 


Infant, F.N.B. 256, 259, 260,8c. But it may be avOyded ei- 
ther by Scire ſac. in the Chancery,or by a Writ de partit.fac, 
at the Common Law,21 E,3-31. | 

A partition made by the Kings Writ de partit. fac. by the 
Sheriff by the Oath of 12 men, *and Judgement thereupon 
given, ſhall binde the Imifant, though his part be unequa], 

. > Cauſa qua ſupra, f0.17 1. 


See. 259. 


Si aſc* fait, feoffment, grant, releaſe, confirmation,oblige- 
tion,ou aurer eſcript” ſoir fait per aſc' devant (cn plein age (c, 
2I ans Ou fi aſc* deins tiel age ſoit Bayliff ou receivor aaſc 
home, tour ſera pur nient, &c. Auxi home devant le dit age 
ne ſera my jute en Enquelſt,&c. 

Fait, is an inſtrument ccnfiſting on three things ; vt; 
Writing: Sealing,and Delivery,comprehending a Bargain 


Contract tetween party and party,it.an or wonian, 


Oblige! 


Lend) 


| him,Anditaa Infant be Execut>r upou paiment of any debs 


| binde him, albeit he doth it withour fate of Law. 2 M.Dye?7 


| adminiſttarion and charge of lands, goods. &c. for the pro- 


_ Account 127.10 H.7.16. lib, Intrat. 17, 18, 19, F.N.B.v18. 
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Obligation, is comm: nly taken in the Comm-og Lawfor x 
Boulneiaing a penalty wich condition for payment of Fea 
Mony, Ir to do or ſuffer ſome att or thing, &c. And a Bill Fl 


85.Pinchons caſe. | 

Alſo other things of neceſſity ſhall binde himyas a preſenta- 
tion to a Benefice, for otherwiſe the laps ſhall incur againſtc 
due to the Teſtator, he may make an Acquirtance,bur in tha 


caſe a Releaſe without payment is voyd,and generally whar 
ſoever an Infant is bouud to doe by Law, the ſame ſhal 


104. 
An adtion of account doch lie againſt a Bayliff that hath Ja 4-. 


firs which he hath raiſed or made, or might by his induſtry 
or care have reaſonably raiſed , or made (his reaſonable 
charges and expences deduted ) Brit. fol. 62. 70. gt E. 
3.39. M 
An Account againſt aReceiver, is when one receiveth 5 -4— 
money to the uſe of another;to render an account, but upon 
his account he ſhall not be allowed his expences and char - 
ges 5 Except in ſome caſes 3 As if two joynt Merchants oc* 
cupy their Stock, &c. in common z one of them naming 
himſelf a Merchant, ſhall have an account againſt the other 
naming him a Mercharr, and ſhall charge him as Recep ot | 
denariorum ipftus B, ex quacunque cauſa (tg contran ad comm u- 
nem utilitatem ipſorum A, oF B. provenient” ficut per legem mer- 
catoriam Tattonabiliter monſtrare potuit, 43 E. 3.31. 30 E.1r. 


L 2 So 
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So as there be but three kindes of Writs of Account, viz, 
I. Againſt one as Guardian. 2. Againſt one as Bayliff. And 
3. as Receiver, F.N.B. 219.d. 

And to maintain an a&ion of account, there muſt be ei- 
ther a privity indeed by the conſent of the party, 2 Mar 
B, Account 89. F. N.B. 119, Pl. Com. $42. 2 H., 4.12.4 H.7. 
6, Kc. or a privity in law ex proviftone legis, as- againſt a- Guar- 
dian, &Cc. - | 

Minor furare ns poteſt. Bra#F.l, s.f. 340.b.For an infant can- 
nor make his Law of Non- Summons, 13 E. 3.Ley $0.and ther- 
fore the default ſhall nor prejudice him. 2. Mar. Dyer. 104, 
105. But an infant of the age of 12 yeares ſhall takerhe oath 
of allegiance, &. Vide Se#. 85. 91. : 

mTAfanr cannot upon his oarh make his Law in an ac, 
of debr, 1. H 7-25-15.E. 4:2. and the husband and wife 0 | 
full age for the debt of the wife, before the converture ſhall 
make their Law. 9. E. 4. 24. 15 E. 4.2- 
' Grant js a conveyance ct a thing which cannot paſs with 
out Deed, as adyowſons, rents, &c.Lib.3 f.63. Lincol.Coll.c 


SefF. 260, 26T. 


The reverſion expe@ant apon an eſtate trazle is of no «6 ' 
count in Law , for thar it may be cut off by the Tenant it 
Taile. Tres. in fee S. and fee Taile diſcend al 2. files, &c. 
If the youngeſt davghrer alien part of the Lands in Fee fin 
ple and dyeth, fo as a full recompence for the lands encaile 
deſcends nor to her iſſue, ſhe may waive the taking of ar] 
profits thereof,and enter into the Land entailed, for thei 

. In taile ſhall never fbe barred withonr a full recompe 
though there be a warr. in Deed, or in Law deſcended. Mi 
173. 4- | 
67 a man be ſeifed of three Manors of equal! value in 
and taketh wife, and chargeth one of the Manors with a 
charge, and dverh,ſhe may by thc proviſion cf rhe Law 
a third part of a!] the Manor and hold them giſcharged 
if ſhe will aceeprt the ertire Mayor charged, it is hold 
that fhe ſha]l hold it ſo. 26. E. 3. Dower 133. 18, H.6.1) 
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A partition of Jands intailed between perceners , if it 
be equall at the time of the partition ſhall bind the iſſues in 
taile for ever, albeit the one doe alien her part» Dycr 1. 
Mar. 98. 


Sed. 262» 


When the privity of the eſtate is deſtroyed by the Feoft- 
of one parcener, upon eviction of a moity by force of an cn” 
caile againſt the other, ſhe ſhall nor enter upon the alienee* 
But in the caſe that Littleton purterhſof diflertin of an Infaur, 
&c.Jwhen the privity of the eſtate remainerh, and the patr 
of one is evidted, ſhe ſhall enter and hold in Ceparcenary 
with her other copercener, and > it is in the cafe of an qx- 


*hange. 15-£.4+3-4.per, Littleton Lib.4.221,C9c. Baſtards c. 


If the whole eſtate 1n part of the pprpary be evicted , 
that ſhall avoid the partition in the whole, be it of a Mancr 
that is entire y or of acres of ground, Ec. that be ſeveral! 3 
for the partiticn in that caſe implyerh for this purpoſe bath 
a warr- and a Condition in Law, and elther of them 7s entire, 
and giverh an entry in this caſe into the whole. 13-£.4. 3. 
42. Aſſ. 22. oF Lib. 4. ante, (gc. 

Alſo if any eſtate of freehold be evicted from the Copar- 
cener in all, or ;part of her ty, it ſhall be avoided in 
the whole. vide. /ibr. Gy note Fo. to. a, ex grat. 

If bur part &c. be evifted, as an eſtate in taile, ol for life, 
leaving a reverſion in the Copercener- | 

Where one Copercener taketh benefit of the condition in 
Law ſhe defeateth the partition in thewhole. But when ſhe 
vouched by force of the watr. in Law for prit, the partition 
ſhall not be defeated in the whole, but ſhe ſhajl recompence 
for that part Sic note diverſit. 5 E. 3- Tit. Voucher 249. 

Alſo; there is another diverſity berween a recovery in va- 
loe by force of the warranty upon the exchange & upon the 
partition, for npon the exchange he ſhall recover a full re- 
compence for all thathe loſerh: but upon th= pahtition ſhe 
ſhall recover but the moity or halfe of that which is loft , to 
the end thee the loſſe may be equall. Theie are more aud 

L 3 greater 
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greater privities in caſe of partition in perſons,bloud,ande. | 
pates,than there is in cxchanges,19..6.26.18.£.2.t.aid.111, 

When the whole Privity between Coparceners is de- 
ſtroyed, there ceaſethany recompence to be expe&ted either | 
vpon the condrtion in Law,or warranty in LawC by force of 
the partition ) Fo. 174. 4- 

If one coparcener makerh a Feoffment in Fee , and afrer 
her Feoffce is impleaded, and youcheth the Feoffer, ſhe may 
have aid of her coparcener to deraign a Warrant Paramount, 
bur never to yecover pro rats 2gainſt her by force of the war- 
rant in law ypon the partition, for by her alienation ſhe hath 
diſmiſſed her ſelf to have any part of the land, as Parcener, 
And as parcener ſhe muſt recover pro rata, &c. 3I. E. 3. 24, 
T1. H.4. 22,23. And yet in ſome caſe the Fcoffce of one | 
coparcener ſhall have aid, &c. and therefore if there be two | 
coparceners, and they make partition, and the one of them 
infeoffs her Son and Heir apparent , and dyeth, the Son is 
impleaded, he ſhall pray in ajd, &c, for -that the warranty 
between the Mother and the Son is by Law adnylled , and 
therefore the Law giveth the Son, albeirhe bein by Feoff. 
ment, topray in aid of the other parcener to deraign the 
Warraut Parramount: wherein note the great Equity of | 
the Common Law, 43:E.3-23. Pl.Com.32.E.1.tit. Aid 178, | 

Burt if a man be ſciſed of lands in fee , and hath ifſye two | 
daughters, and make a pifr in rail to one of them , and dye 
ſciſed of the Reverfion in fee which deſcends to both Siſters, | 
and the Donee of her iſſue is impicaded, ſhe ſhall nor pray 
in aid, Kc. either to recover pro Tata or toderaign the War- | 

- = gant, &c. for thar the other Siſter is a ſtranger rothe State 
'rail, whereofthe eldeſt was ſole tenant, and never partition 
was or conld be thereof made, 2 H. 6.16. 

Albeir it is in the power of the Tenant tail ro cut off | 
the Reverfion: yet if the Infant enter before it be cur off, ' 
the Law hath ſuch Conſideration of this Reverfion, that ſhe 
rhat loſeth it ſhall enrer irqo her Siſters part, and hold with 
her in Coparcenery, for thatthe privity between them was 
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not wholly deſtroyed. 
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SedF. 263, 264. 


$1 le part dn parcener ſoit defeat per loial entre, gc. el poit 
ter ff occupier oueſqz les auter parceners, {5c. 75 ex compel- 
ler de faire novel partition, gge. 

Breve de partit, fac. gift pur parceners tantſolement. Et cicl 
breve gift envers tenant per le curt' oF encore 11 men ne poit ail 
tie] breve, 

Albeit that the Tenant by the Curreſfie be an eftrarger in 
blood, yet the Writ de partit. fac. clearly lies agaicNt the 
Tenant per Curtefie, becauſe he conttnueth the ſtate of Co- 
parcenery, 3. Ee 3. 47. 

Alſo if rwo Coparceners be, and one doth alter in fee, 
they are Tenants in Common, and feverall Wrirs of Pre- 
cipe.muſt be brought againſt chem; and yer the parcener ſhall 
have a Writ of partition againſt the alienec ar rhe Common 
law, 28 E. 3. 5* 

If there be three Coparceners,and the eldeſt taketh huſ- 
band, and the husband purchaſe rhe part of the yongeſt, he 
and his wife ſhall have a Writ of Paccition againſt the mid- 
die Siſter at the Common Law , becanſe he is ſeiſed of one 
partin the right of his wife who is a parcener, Dyer 1 Mar. 
98, F.N. B. 52, Regiſt. 

Since Littleton wrote, by the Statute 31 Z.8.c. 1:32 H8. 
CaP- 32-vide Set. 2 SO, One joynt-tenant, Or tcnant ia com- 
mom may have a Writ of Partition againſt the other , and 
therefore the alienee of one parcener may have a Writ of 
Partirion againſtrhe other parcener > becauſe rhey are Te- 
nants t.i commen, L 

So Tenant per-Curtefie ſhall havea Writ > &c. upon the 
Statute , for albeit he is neither joynt-renant nor tenant in 
common , for that a Precipe lyeth againſt the parcener and 
tenant per Cnreefie , yer he is in equall miſchicf as another 
tenant for life. By, tit. Partit. 141. Dyer 3 M. 128, A, gy 
7 Eliz. 243, 
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CHapPp.1il, 


Parceners by Cuſtome. 


SeF. 255,09. 


ome per le Cuſfome eſt lou terres diſcend a les fits en 
| Gavelkind,7yc. oF in Wallia, hareditas partibilss eſt inter 
heredes maſculos. SeR. 212-Star, Walliz 12 E.1, 

Sons are parceners in refpett of the Cuſtom of the fee or 
inheritance, and nct 1a reſpec of their perſon, as Daughters 
and Siſters,C5c, be Brafon l.5. fo.428. 

' Hotchpot, eft de mitt. les yres leigne ſoer en frankmarriage, 
&5 les terres del auter ſoer en fee ſimple enſemble,0g donques par- 
tit, ſerre fert>CFc. Vide Se. 6.266. 8c. 

There muſt be a Cuſtom alleaged in ſome County, &c. to 
inable the wife or children tro the Writ de rationab!le parte 
bonorum, Regiſt. 142.34 E.1.Detin.36. 7 E.4.21. | 

Bur ſuch as be reaſonably advanced by the Father, &c. 
ſhall have no further part of the goods ; for the words of the 
Writ be, Nec in vita patris promoti fuerunt. 3 E.3.Detin. 156. 
40 E-3.18 fa. 176.b, vide oF nota. 


Sef. 268. and 269. 
After this putting into Horchpor,and partition made, the 


lands given in Frankmarriage,are becomeas the other lands | 


which ate deſcended from the common Anceſtor ;z andof 
theſe lands if ſhe be impleaded;ſhe ſhall have aid,8c. So if 
he Coparcener that hath a. yent granted to her for owelry of 
artition, hath the rent, as7jr had deſcended to her, &c- 
Brit.cap.92.10 E.3 37. 29 Af. 23. 

Er:coat foirs ſur ricl partit” les terres dones en frankmar- 
riage demwgent a les Doneert, & a lour heires ſolanque 
te forme dele done. Car !auter parcenter navolt riens de CeC, 
%c, vide lib. ſo. 177. b. 
| Quod 


j 
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Quod eft inconyeniens, aut contra rationem , non eſt per . 
miſſum in lege+ | NG 


SeF. 271,272,273. 


Dones en frankmarriage ſuereat per 1a common ley dew 

leſt. weſt. 2.18 rout remps puis ad eſte continue,8&c, 
"The gifts doe continue, bur nor the eſtates, 12 H.4.11. 

Jlrem tiel mitter en Hotchpor, 8c, eſt !ou les aurers terregOu 
renements que ne fuer' Dones en frankmarriage deſcend de les 
Donors en frankimatrriage rouſo'ement, &c- 

Si les terres dones in frankmarriage ſont de tant egall ya, 
le an. que le remnant ſont ou de pluis value en vaine tiels 
rres,&c. ſcr. mis en Herchpor, &c: 

Lex non przciyir inurilia, inutilis /abor ſtultus, 

The Law ſhall adjudge of the value, as ir was at the tine 
of the partition, fo. 179+ a. vide (5 nota, unleſs the land be im- 
proved or decaid by the proper at or default of the parties. 


Sed. 174 &c. 


Nota, que terres ne ſer. mic,0c forſque ouils diſcend en fee 
ſimple car de terres diſcendus en fee tale partit. ſerra "op Ja 
I 


"come nul tie] done en frankmarriage ad eſte fait ; for t 


claimerh per formam doni,Cy v0luntas donatoris,&c.obſervetur. 

If the Anceſtor infeeff one of his daughters of part of his 
land, or purchaſe lands to him and her, and their heires, or gi- 
veth her part of his lands in raile, yet ſhe ſhall havea full pare 


 aftheremnant of the lands in fee ſimple, forthe benefu of put- 


ring,$c- into Horchpor, is only appropriate to a gifc in frank- 
marriage (qu7a maritagrum cadit in partem Jwhich ſhall be ac- 
counted as parcel! of her advancement, 13 E. 2.tit.Zail.Brg#- 
- : fo. 77. 
Sed. 296, 
Nete, that modus &F convent” uicunt legem ; G' conſenſus 


rollit exrorem. Bur if partition be by the Kings Wris, then 
every parcener myſt have his part, 24 H. 3, tit. partit. 19. 


CHAP: 


Of Joynt- tenants. 


CHAP. IIT. 


Of Joynt-tenants 


Sef. 277. 
Here be joynt-tenants by other Eonveyances than 
_ Littleton here mentioneth; as by Fine, Recovery, 
Bargain and Sale, Releaſe, Confirmation, bc. So there be 
divers other limitations, &c. As if a reat charge be grant- 
edto A. and B. habendum to them two, viz. to A. untill he 
be married, and to B. untill he be advanced toa Benefice, 
they be joynt-tenants inthe mezne time, 8&c. And if A. 
dye before marriage, the rent ſhall ſurvive; butif 4. had 
warried, the rent ſhould haye ceaſed for a moity: gy fic? 

converſo, on the other fide. . 
if an alien and a ſubje& purchaſe lands in fee, they are 
joynt-renants, and the ſurvivorfhip fhall hold place; Et nul- 
lum tempus occurrit reg! upon an office found, 7 'E. 4. 29, 11. 

H. 4.26. R 


Sef. 278+ 


Omnis yati-habitio retrotrahitur Cy mandate, gquiparatur. 

Note, That ſeeing Coadjutors, Counſelfors, Commanders, 
&c- are all diſſeifors, alBeit the difleifor which is tenant dy- 
eth, yet the Afﬀize lieth againſt the Coadjutor , &c. and te- 
nant of the land, thotgh he be no deſleiſor. 

The Demandant and others ina precipe did diſſeiſe the 
tenant fo the uſe of the others, and the Writ did not abate, 
for the Demandant was 4 diſleifor , bur gained no tenancy in 
the land , for that he was but a Coadjutor, 50. E. 3. 2. 

A man diſlejſcd tenant for life to the uſe of him in the 
reverſion, and after he in the reverfion agreeth, &c. he is a 
diſlciſor in feegfor by the diſleifin the reverfion was — 
whic 
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| which (ſome ſay) cannot be, reveſted by the agreement of 
him in the reverſion, for that it makerh him a wrong doer, and 
therefore no relation of an eſtate by wrong can help him. 

H 


Sef. 27.9 


iſcifin eft properment lou un home enter en aſc terres, &c: pp .. 
Jou ſon entre nem pas congeable UF oufla celuy gue ad frankte- on! 
nement,&c. This decription, &c. is underſfiood onely of ſuch F 
ſands,&c. whereinto an entry may be made, and nor of Rents, | 
Commons,&c. ; 
Every entry is no diſleiſin, unleſs there be an ouſter alſoof 
the free hold ; as an Entry and a Claimer.or taking of Profirs, 
$&c--3 E.4. 2. 34 Afſ. 11. 12. Pl, Com, 89. Parſon de Honey- 
lane, 
1 Now as there be joynt-renauts by Difſeifin,ſo are there joynt- 
. tenants by Abatement, Intruſion, and Vſurparion. 


© ww 0D ; Þ wo as 


Set. 280. 


Nota que le nature de joyntenancy eſt, que le ſarvivor aila ſo- 
 lement lentier tenancy ſÞlunque tiel eftate gue il ad, ft le jointure 

ſoit continue c- mes auterment eſt de parceners. 

Although ſurvirorſhip be proper to joynr-tenants , yer it is 
| not proper gquarto modo: for if a man ſerteth lands tg A. and 
B during thelife of 4. if B. dyeth, A. ſhall have all by the 
| ſurvivor, but if A. _ B. _ have nothing. . 
| Two or more may have truſt or authority commitred to / /—7. 
them joyntly, and yer it ſhall nor ſurvive, Butwith a diver-,, 
firy between a naked Truſt, &c. and a Truſt joyned to an eſtate 7 
or intereſt. 2. There is a divecfiry between Authorities crea- 287. 
ted by the party for private cauſes, and Authority created by 
Law for execution of ſuſtice, Ex gr. . 
 Asifaman deviſe that his wwo Executors ſhall ſell his land, 2.46 
If one of them dye, the ſurvivor ſhall not ſell ir, but if he had | 
deviſed his lands to his Executors to be ſold, there the ſurvi- 
vor ſhall fell ir,39:A7.p.17- 30 H.8. tit. Deviſe B. 31 Dyer. 
| $3 El. r90.Br, tir.Cond. 199, bY 
] 
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If a man wake a Letier of Atturney to two to doe any ad, 
the furvivor ſhall 'nor doc 1ts if a Venjre fac. be awarded 


- zhem dye yet the other ſhall execure and returnthe fame. 

If a Charter of Feoftmenrt be made, and a Letter of Artur- 
ney to four or three joyntly or ſeverally to deliver ſeifin, two 
of them cannot make livery , becauſe it is either by them 
ſour er three joynily , nor any of them ſeverally, 38 H.8. 
Dyer 62 27 H8.f.6. 

Bur if the Sheriff upon a C ap7ardizeded to him , make 
Warrant ro four orthree joyntly or ſeverally, to arreſt the De- 
fendant, ewo of them may arreſt him, becauſe ix is for the exe- 
curion of Juſtice, which is pro bono pub/ico. Paſehe 45 Eliz. in 
Banco Reg- inter _— & Hobbes. (Not ofthat kind of the in- 


* W _Hidel of Malmsbury 
\ [0 


| 

li | 
> $2, - _Survivar boldethylace jepular! s well between jOynt- 

| 5 tenants of pond We Peſo or in right, as of In- 

BF Heritanceor Free hald, fo. 182. a. 

bt St un ob{{gation ſoir fr. a pluſors pur un debrceſny que ſur- 

vequilt avera tour le debr ou duty, & iſſent eſt daverrs Cove- 

nants & Contradts, C9c. Mes, Jus accreſcendi inter mercatores 


pre bencficio commercii locum non haber, F.N.B. T175.E.30, 
£.3.5. | 


Sef. 281, 282. 


See. £33. 


Terres ont dones a 2. homes, & a les heires de lour. 2. corps 
engendres,en cen caſe les donees ont joint eftrepur four 2.vies, 
& encore 11s ont ſeveral inheritances entant que ils ne potent 
aver per nul poſiibility un heire enter cux engendre, ficome 
home & feme point aver,&:c. | 
+ Note, albeitthey have ſeverall inhcritances in taile, anda 
particular eſtate for their lives, yer the inheritance doth not 
axecut©, and fo break the joynt-tenancy»butſthey are joynt-te- 
nants for life, and tenants in common of the inheritance in _ 
COTE, ay - 


10 four Coroners to impannel and remurn a Jury, and one of | 
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Here a diverſity is implyed, when the ſtate of infrerirance 
is limited by one Conveyance, as in this caſe it ts, there 
are no ſeveral! eſtates ro drowne one in anorher $ bur-when 
the itates are divided into ſeverall:Conveyances , their patti- 
cular eftares arediſtinaty, &c. and the one drewnes the other. 
As if a leaſe be made ro two men for rerme of their lives, 
and after the leifor grante:h the reverſion rothemrwo,, and 
to the heirs of thei: two bodiesy rhe juynture is ' ſevered, 
and rhey arerenants in common mm poſtefiion ; and it is far- 
ther implyed, that in this Cafe of Littletons there is 6 divifi- 
on between the eſtates for lives, and the ſeverall inhzrirances» 
becauſe they cannot convey away the inherirance aiter their 
deceaſe, for it is divided onely in ſnppoficion of law, and to 
ſome purpoſes the inherirance is faid to be execured, 12 E: 4. 
2. b. | 

If a man make a leaſe for life, and after pranteth the re- 
verſion to the tenant for life andre a firanger, and ro rheir 
heires, they are not joynt-renants of the reverſion, bur the 
reverſion by a& of law is executed for the one moity in the 
tenant for life , ai.d foithe o:her moity he holdeth ir fill 
forllife, the reverfion of that moky tothe pranree, 39 H. 
6. 2. b. 

And fo it is if a man make a leaſe terwo for their lives, and 
afret pranteth the reverſion ro one of them in fe-, the joyn- 
ture is ſevered, and the reverſion is executed for the one 
moity , and fcr the other moity there is renant for life, 
the reverfionto the grantee. YVzde Weſtcotes Cale, 7b. 2. fo. 
&o, 6T. 

If leſſee for life granteth his eftare to him in the rever- 
fion' and ro a ſtrapger , the jJoyntate is ſevered, and the re- 
verſion executed for the one moiry by the a& of rhe Law, 
7H. 6. 

If a man makea leaſe for life, and grant the reverſion ro 
wo in fee, the lefſee granteth his eſtate ro one of them, they 
are not joynt-rannts of the reverſion, for there is an execution 
of theeſtate for the one moity, and an eſtate for life, rhe re- 
verſion to the other of the other moity. 


« 


*c 


138 Of Feynt-tenants. 


| Si home voet lefler terre a un aurer par fait,ou ſans fair, nient 
feſant mention que eſtate il ayOit , 8&fert livery,&c; en ceo cas 
le leffe ad eſtate pur rinere de fa vie- 

Quzliber conceſfio fortiſſime contra donatorem interpre- 
randa eſt. Lepis ( autem J) conſtruQio non fagir injuriam. Pl, | 
Gom. in Throgmortons caſe- 

If a leaſe be made totwoshabendum, to the one for life , the 
remainder to the Other for liſe, this doth alter the generall in- 
rendment of the premiſes. Er ſemper expreſſam facit ceſſare ta- 
clrumg3o H. 8. tit. Foyntenans- By. $3. Dyer fo. 351.P1-C om, 
100. : 

Nota, where the grant is impoflible to take efted according 
tothe letter , there the Law ſhall make ſuch a conſtruion as 
the gift by poſlibiliry may take effe&, Benigne factende ſunt 
nerpretationes cartar. propter ſimplicilatem laicorum ut res 
magis valeat quam pereat, fo. 183.0. 

Cogmitio legis eſt copalata & complicata, Tunc unum- 
quodque ſcire dicimur cum primam cauſam ſcire putamus?ſcire 
autem proprie eſt rem ratione & per cauſam cognolcere-Arift. 
] Metap. Virg. 1.Georg. 

Felix gu! potuit rerum cognoſcere cauſas. 
- If a gift be made to two men, and the heirs of their rwo bo- 
dies begotten, the remair.der to them two and their hers, they 
are joynt-tenants for life, tenants in common of the eſtate taile, 
and joynt-tenants of the fee ſimple inremainder, for they are 
J0ynr purchaſers of the fee fimple, and the remainder in fee is 
anew created eſtate, but the reyerſion remaining in the Donor, 
er his heirs,is a part of his ancient fee ſimple,Dyer 14 E/2.309- 


Lou terre E dene a. 2. females Co a les heires de louy 2. corps 
Ingendres. Ithath been ſaid, thatthe husband, &c- ſhould be 


Tenant pur de Curt” living the other ſiſter, 17 E- 3- 5 [28 and 


thar the iſtue of thg one ſhould recover the moity ina Forme- 
don, living the ot ſiſter, 44 E. 3. Tatle 13.7. H. 4.16. Cor- 
bets c.l.1.fo.8.84. W- Mar. Dyer 145. Bur Littleton hath re- 
ſolved this doubr, /;o.183.a. a 
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Tf a man give lands ro two men and one woman, and the 
teires of their three bodies begotten, they have ſeyerall in- 


heritances. For the Law will never intend a pofſibilicy upon 


a poſlibilicy. Fo. 184-4. 


Sci. 285, 
If afine be levied to two and to the h.irs of one of them 


' by force whereof he is ſciſedghe that hath Fee dyethzand af- 


ter the joint-renant for life dieth,and an e{tranger abares in 
this caſe the heir may cither ſuppoſe the Fee fimple execu- 
ted, and have an Aſl.of Mordanc. ou briefe de droit : or he 
may have a ſcire fac. to execute the fire, vr matntain a Writ 
of intruſion by which rhe heir ſuppoſerh that the Fee was 


' not execured. 11 H.4.35.F.N.B.195, and 219. and he fhall 


term 1ta remainder; and yet when Land is given to two,and 
to the heirs of 01e of them, he in the remainder cannor 
grant away his Fee ſimple. 


SefF. 286. 


2 Jointenants de terre, (5c. celuy que ſurveſquiſt claima (og ad 1&6 . 


la terre per le ſurvivor, oF nemy ad, ne poit de ceo claimer rien 
per diſcent de T7 compagnon,({gc-Mes auterment eff de parceners, 
(c.and the diverſity is, for that the Survivor doth claime 'a- 
bove the granr,8c.and theheir by diſcent under,8ec. 

If two joynrenints be of a terme, and the one of them 
orant to 1.S. char if he pay to him 10.1. deur. Mich. that then 
he ſhall have his terme,rhe grantor dycrh before the day,l.S. 
Ay the ſumme to his executor at the day, yet he ſhall nor 

ave the terme, bur the ſurvivor ſhall hold placeyfor it was 
but in nature of a communication,bur if he had made a Leaſe 
for years to begin at Mich. it ſhould have bound the Survi- 
vor.14 .8.22. PL. Com. 263.b.Hales caſe. [us gccreſcentli pre- 
fertur ongrib5,05 alienatiq rei prefertur juri accreſcend;. 

[f one joynrenant 1n Fee fimple be ind<bred ro the King, 
and dieth, noeKrent ſhal] be made upon the land in the 
hands of the Survivor, 4o A(ſ. 36.F.N. B.149. Pl.Com.321. 

If a recovery be had againſt one jovntenant who dyeth be- 
fore 
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fore execution, the Survivor ſhall not avoid this recovery ; 
becanſe that the right of the moity is bound by it. 

If one joynt-tenant in Fee take a Leaſe for years of a 
ſtranger per ft.indent. and dyeth, the Survivor ſhall not be 
bound by the concluſiongbecauſe he claims above ir,&c. 

If two joynt-tenants be in Fee, and the «ne make a Leaſe 
for years reſerving 2 rent, and dyerh, the ſurviving Feoffee 
ſhall have rhe reverſion by furvivor,but nor the rent,becauſe 
he claimeth in from the firſt Feoffer which is JFMount the 
rent. Dyer X7.>.05 3. E1.187.Lib.r.f.95.and Lib.6.f0.78,79, 

If one joynt-tenant granteth a rent charge our of his part, 
and after releaſe to his joint companion, and dieth, he ſhall 
hold the land charged,becauſe he claimerh not by the ſurvi- 
vorg in as muchas the rel' prevent. the ſame. 33 H.6.3.4.g 
El. Dyer 263.f0.185 4. 

Bur all men agree, that if 4.B.and C.be joynt-tenants in 
Fee, and A. charge his part, aud then releaſe to B. and his 
heires and dye,that the charge is pood for ever; for B.camct 
be in from the firſt Feoffer, becauſe he hath a joynt compa- 
nion at the time of the releaſe made, and ſeverall Writs of 
prec.muſt be brought againſt them. 37 H. 8. tir, alienation. 
Br.31-10 Ea4.3.b. 


Ser. 287 
Flt accreſeend; profertur ultime woluntati. 

Alchough an infinr, off unum indivifcble tempore quod non & 
temps nec pars teripor is,ad quod tamen partes temp.conneFuntur, 
and that inffans eff finis unius tempor is, (F principium alterius: 
yer in conſideration of Law, there is a priority of rimezin an 
inſtant, as here the furvivor is «preferred before the deviſe, 
which Lttleton diſtinguiſherh by theſe words,poſt mortem,& 
per mortem. PI.Com Fulmerſfons caſe. 

Two femes ioyn:-tenants of a Leaſe for years,one of them 
taketh husband,and dyerh, yet the rerme ſhall ſarvive ; for 
though all chattels realls are given to the husband, if he ſur- 
vive, yet the ſurvivor between the joynt-tenants is the elder 


; Title, and afcer the warriage the feme III oy 
ellc 
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ſeſſed, for if the busband dyeth, (he ſhall have it, and notthe 
exccutors of the husband, bur otherwiſe ic is of perſonal 
goods, fol. 185, b. vide &c. 

- Inprimss autem debet quilibet qui teftaverit, dominum ſunn 
de meliore re quam habuerit recognoſtere, er poſtea eccleſiam de 
alia meliore, &c. Fleta, lib.2, cap. 50. 


Seft. 288, | 
 Cheſ® joint. eft ſez del terre gue il tient joint. per my & per 
tout. &: ſic totum tenet &# nihil tenet, ſc. totum conjunttim, 
nibil per ſe ſeparatim 3 and albeit they are. ſo ſciſed, yet to di- 


/ vers purpoſes each of them hath bur a right to a moity, as to 
_ enfeoffe, give, or deniſe, or to forfeit or loſe by default in a 


P;&c. 40+ Afſ. 7 9. Brit. Cap'35, | 

A communi obſe/vantia non eſt recedendums. 

If two joyntenants be, and both they make a feoffment in 
Fee upon condition, and that for breach thereof one of them 
ſhall enter into the whole, yet he ſhall enter bur intoa moi- 
ty, becauſe no more in judgment of Law pafſed from him 3 


and ſoit is of a gift in taiie, or a Leaſe for life, &c. Pl. com. 


| Erownings C, 


If two joyntenants make a feoftment in fee, and one of the 
feoffors die, the feoffee cannot plead a feoffment from the 
ſurvivor of the whole, becauſe each of them gaye but his part, 
but otherwiſe ir is on the part of the feciiives 14 E. 4. 5. 
fol.186, A. 

\ Two joyntenants de terres, &c. And one of them by Need 
indenctbargain and ſell the Lands, and the other joynte- 
nant dyeth, and then the Deed is inrolled, there ſhall paſle 
but amoity, 6 E, 6. Tit, Faits intoll. ge Br, , 


Seft. 289. 

En grant de rent charge per joint. Cc. les tenements demyrg., 
touts foits come ils fuer. adevat. ſans ceo que aſe” ad aſt' dit. days 
aſc* parcel de les tenems. forſ.cux me.es les tenem. ſont en tielplite 
come us fueront devant le Charge &c.mes ou leas & ft-per un joint. 
4 #3 aut, per tarme de ans &c, maint.per force de leaſesle leſſee ad 

| M th 
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art. en 11a terre ſe de tout ceo que a ſon leſſor affiert,& dai ted 
per forte de leaſe durant ſon Femfie. Fo. 186.b. 

If two joyntenants be of an Adyowſon, and the one pre- 
ſent, &c. and his Clark is admitted and initirured, this in re- 
ſpect of the privity ſhall not put the other our of poſſeſſion, 


” — 


but if that joyntenant that preſenteth dyerh, ir (hall ſerve | 


for atittle in a 24.1mp.brought by the ſurvivor.11 H.4.54.10 
E.4.94.1 H.7.1.b.9 __ 259.6 E.4.10.b. Do(t,& St.116. 
F.N.B. 34. u. But yet i 


one jointenant or tenant in com-' | 


mon preſent, or if they preſent ſeverally, the ordinary may | 


Either admit or refufe, &c, ſuch a preſentee, unlefſe they 
joyne in a prefentation and after che fix moneths he may 
preſent by /4pſe. Bur if two coperceners be &c. and they 
cannot agree to preſent, rheeldeſt ſhall preſent, and if her 
ſiſter doth Aiſturbe her , ſhe ſhall have a 9.7. and ſo ſhall 
che iffue and the Aﬀignee of the eldeft, and yet he is tenant 
In common with the youngeſt, and ſo tenant ptr Curtehie of 
thi eldeſt ſhall preſent. 38 H.6.9.5 H.5, 10. F.N.B. 34. 


Seft. 29 4 
Jelnrnnncs ( fals violont Wee: partition, &c. 
© Buit this particion niuft be by Deed. Vide Sidt.249. 318. 


'Biit jointefiants for years may make partition without | 


Deed 18 Blix. 350. b. Dyer. Since Littleton wrote, joynt- 
nants and tenants int common are compellable to make par- 


tition by writ Stat. 31 H.8.c.1.33 H.8. c, 32. Set. 264, 247. 


£59. F.N.B.g.b. 62.b.1/b.6:Fg.12,13. Morrices c. 


If one joyntenant or tenant” tn common difleiſe another, | 


ahd the difſeiſce bring his Af, for the moity, thoughthe 

plaintiffe prayeth ir, yet no judgment ſhall be given to hold 

in ſeyeraltic, for then at the common Law there mighr have 

been by compulſion of Law a partition bteween Joyntenants 

and tenants in common, and by rule of Law the plaintiffe 

br have judgement according to his plaint or deinand, 
187, & | 

þ Set. 191. &c, F 

Baron & ferne ſont forſgeim perſon en leyyvir & ax07 ſunt os 

_ Baron & feme | q.im perſon en ley,vhi ſo Lins 


vm 
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anica perſona, quia caro nnaz & ſangan imns.Lib.4.fo.6 3.7okers \4-0 


c, Pl, com: 483. Nicholls ca, - 


If an eſtate be mide toa man and a worhan aud their heirs 
before martiage; and after they marry the husband and wife 
have moities between them. If a Feoftment be made to a 
man and a womarnt z and their hcires with warranty, afid they 
entermarryz and after arc impleaded and vouch, and recoytr 
in valew, moities ſhall not be betweerd them 3 tor though 
they were ſole when the warranty was made; notwichſtand- 
ing at the time when they recovered and had execution they 
were husband and wife, in which tinte they cannot take by 


 moities. Fo, 187. b. Vide, &c. 


A right of Aion, and a right of entry may ſtand in joins 
ture. Fade $i ,302.F.N.B. Wb 

A right of a&tion, or a bare right of entry cannor ſtandin 
joynture with a freehold or inheritance in potlefſion ; and 
therefore if the husband make a Feoffment of the moity, this 
was adiſcontinu.of that moity, and the other joyntenant re- 
mained in pofleMon of the freehold ahd inheritance of the 
other moity, which for the tme was a ſeverance of the joyn- 
ture. Statute of 32 H. 8, ca. 1. 

If two joyntenancs be of a rent, and one of them diſleife 
the tenant of the Land, this is a ſeyetance of the joyfiture for 
a tiriie, for the mioity of the terit is ſuſpended By uitity of pol< 
ſeflion, and therefore canter Rand in joyntare with the other 
moity in poſleſſion, Pl. com. 419, 5.7 | 

Nihil de re accreſtit et, qui m ve quando jus attieſteret, hat 
bet. A Stare of Freehold cannot ſtand ffi joynitire With 4 
terme for years: hor a reverſion wupon a Freehold, With & 
Freebold and inherizance in poſſeſſion. Neither can a ſei- 
ſin 1n the right of a politick capacicy ſtand in joyniture With 
ſeifin in 4 riaturall capacity. 37 H.8.8, 3 E,4:10, Fo. 168, a, 
Vide, &ce ! 

1a all caſes where the joyntenifrs purſue one joynt remes 
dy ind the one is ſuntmoned and ſevered, and the orhr res 
eovery he thar is ſuntmoned, Ec. ſhall enrer with him : bur 
Whert their remedies be ſeverall, there the one ſhall nor ex+ 
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ter with the other till both have recovered. Little!on cap. 
Remitt. the laſt caſe. If Lands be demiſed for life, the re- 
mainder to theright heirs of I.S, and of 1. N. I. S. hath iflue 
and dyeth, and aftes T, N. hath iflue and dyeth, the iflues are 
not joyntenants 3 for the one moity veſted at one time, and 
the other at another time. 24 E. 3. 29. And yet in ſome caſes 
there may be joyntenants, and yet the eſtate may veſt in them 


at ſeyerall times : As if a man makea Feoftment in Fee to 


—— Cs HE nn gy mgm mens 


the uſe of himſelfe, and of ſuch wife as he ſhould afterwards | 


x } El, Dyer. Brentyc, 


Cruapy. IV. 


Of Tenants in Common. 


Seft. 292, 


j Oyntenants bave the Lands by one joynt title, and 
in one right; but Tenants in Common by ſeveral titles, 
or by one title and by ſeverall rights, which is the reaſon 
that joyntenants have one joynt Peckold, and Tenants in 
Com. have ſeverall frecholds, only this property is common to 
them both, viz, that their occupation is individed, and nei- 
ther of them knoweth bis part in ſeverall. 7:de Sefi,296. 
Additiogf probat minoritatem. 

If Lands be given totwo Biſhops (or to two Sonny 10 
have and to hold tothem twoand their ſucceſſors 3 in reſpett 
of their ſeverall capacities, albeit the words be joynt , yer the 
Law doth adjudge them to be ſeverally ſeiſed. Y:de Set. 200. 
7H.7.9 b.16 H,7.15-b. 10 E. 4. 16, b. Fo. 189, b, 190. 4: 

If a Corodie be granted to two men and their heirs, becauſe 
rhe Corodie is incentain and .cannar be ſevered, it ſhall a 

| mount 


marry, for rermes of their lives, and after he taketh wife, &c. | 
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| mount'toa ſeverall grant to each of them one Corodie z for 
4 the perſons be ſeverall, and the Corody is perſonall, 
| Sett. 297. 
If Lands be given to F.Biſhop of N.and and his ſucceſſors, 


1 | and to F. Overl. Door of D. and his heirs being one and 

s | , the ſame perſon, he is Tenant in Common with himſelf, x; 
| Hen. 8. 14- | 

: | : But our Authors rules doe not hold in Chattels realls, or 

s perſonalls : for if a Leale for years be made, or a ward gran» 

- | . tedtoan Abbotanda ſecular man, or to a Biſhop and ſecu- 


lar man, or if goods be granted to them, they are Joynrenants, 
becauſe they take not in their politique capacity. . An expreſſe 
eſtate controlls an implyed eſtate, $i; home ſei de cert. terie 
infeoffe un aut. del moitie de me la terre, ec, Such a feoftment 
is good by parol without writing, and ſuch an uncertain eſtate 
tal pafle by livery, 21 E.4-22. 6, 10 Eliz. Dyer 28. 33 H.6. 
5.4. vide Sc.299. fol.1go. b. quere Cc. 


| SeR. zol. 

Expreſſio eorum que tacite inſunt nibil operatur. 

In caſe of Leaſes for life it is more beneficial for the Leſ- 

ſor to have the joynture ſevered then to have it continue, 

\d Ubz eadem ratio, ibi dem j165 efſe debet, for, ratio eſt auima 
s, legs, & ratio poteſt allegari deficiente lege. But it muſt be 
n rTatiovera & legalis &f non apparens, Are, a ſimilt, is good in 
in Law, ſed ſimilitudo legalis eſt caſuum diverſor, int. ſe collate» 
wo | Tum fimilus ratio, 2uod in ung ſimilium valet gualebit in altero, 
i- | Difemilium diſſumilss eft ratio, | 


Seet. 302, \ 

10 Two joyntenants, ff lun de cux leſſa ceo que a luy affiert a 
& | aut. pur terme de ſa wit, per tiel Leaſe le franktenement E 
he | ſever dele Foynture, & per ceſt le reaſon lereverſion que © depen= 
o. | dant ſur m le franktenement # ſever del joynture & ſe leſſor 
a | mr. oroant leſſee pur vie le reverſion diſcenda al heire del leſ= 
ſe | /@, &. nemy devienda a lauter joynt. jomntenant per le ſur» 
g- VIVO! o ; 
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Qn ſranktenemont we poit per natgie ds poyniure etie anex a ux | 


reverſion, Oc+ far 1g 1. b. wide Oc. 


If rwo.joyntenants be of a Leaſe for 21 years, and the one | 
letteth his part far certain Jean part of the terme; the jaynture | 


is ſevered and ſurviyor boldeth nat place, for a terme for g 
ſmall number af years is as high an intereſt, as far many more 
years. Hil. 18 Eliz, Com. Banco. 
" Iftwo joyntenants make a Leaſe for life reſerving a rent 
to one of them, the rent ſhall enure to them both, becauſe the 
reverſion remains in joynture, unlefle the reſeryation be by 
Deed indenture, and then he anely to whom it is reſerved 
fhall have ic. fol. 192. 9. que. 27 Hen-B, 16. 4.7 E. 4. 25. vide 
[ih. ec. | 
And ſo itis if ſuch a Leſſee far life ſhould ſurrender to 
ene of them, it ſhall inure to them both, for that they haye 
a joynt reycrſion. Burt if the Leſſee grant his eſtate ro one 
of them, no part of it ſhall inyre ro his companion, bey 


cauſe for the moity belonging to his companion, it is ineſſe | 


in him to whom the grant is made, the reyerſion to the other 
in fee, 5 E.4.4. 3$ H.6. 24. b. 

2 7oyntenants font leaſe pur vie remainder a ſon comp. in fer, 
eco © boy 4emainder de ſon moity & al on comp. 
|  Seff. 303. : 

Tf the Joynture be ſeyered at the time of the death of him 
that firſt decealcd, the benefit of ſurvivor is deſtroyed for ever, 
vide $. 291. 

. Two joyntenants in fee, and the one letteth his part to 
another for the life of the leflor, .and the leflor dyeth, fome 
ſay that his part ſhall ſurvive &e. for by his death the leaſe 


was determined 3 and others bold the contrary, for that at | 


the time of his death the joynture was ſevered, for ſo long 
as he lived the leaſe continued. And ſecondly, that not- 
withſtanding the a& of any one of the joyntenants, there 
muſt be equall benefit of ſuryivor, as to the freehold. But 
here if che other joyntenant had firſt died, there had been 
no benefic of ſuryivor co the leflor without queRtion, fol. 194, 
Vide & nota, , TE ET, 
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Seft. 304, 305. 

If two joyntenants be of 20 acres, and the one make a 
fcoffment of his part in 18 acres, the other. cannot releaſe 
his entire part, but only in two acres, for that the joyn- 
tures ſevered for the reſidue. | 

Nota, upon a Releaſe that creates, or in  eſtare, 

reſerved 


or inures by way of Mitte/ le eftate, a Rent may t 
but not upon a releaſe that Inureth by way of AMitter le 
nog which inures by way of Extinguiſhment , fol. 
193. b.* 

"of a releaſe inuring by way of extinguiſhment mage to 
the husband, the wife ſhall take benefit, or to the wife, the 
husband ſhall take benefit. But otherwiſe it is of a Releaſe 
which inures by way of Matter Veſtate. * 10 E, 4.3» b. 
21H.6,8, b. * -” 

Ep aſc yn caſe uy releaſe verg de mitter tout le arent que z| que 
fert le releaſe ad celuy a que le releaſe # fait.Nide $.306- f-194.2, 

An uſurpation ſhall work a Remitrer to one that hath a 
former Right, F,N, B. 35, Right and wrong cannot confiſt 
together, 194. 2. 


 Seft. 307. | 
Eten aſe caſe un releaſe were per voy dexti t,& ajdera 
le joymtenant 4 gue le releaſe ne fuit fert 5. ſicampe un bome ſoit 
diſſeiſce, & le duſſeiſor fait feoffment a 2+ homes m fee, ſt le diſe 
ſaſee releaſe per ſon fart a un des feaffees cel releaſe vera a am- 
bigeyx &6. pur ceo que les feaffees ont eſtate per lg ley ſci. per 
feffuen & nemy per tort fert a nulluy &c, = 
The reaſon of the diyerſity berweep the feos and 
their feoffees, is for that the feaſfees coming in by ile and 
Purchaſe, are intended in Lay to baye 8 Warranty (which 
is much eſteemed in Law) and theretare leſt the War- 
ranty ſhould be avoided, the Releaſe ſhall inure ro both the 
feoftees in fayour of purchaſors, and {0 rhe rjght and benefic 
of every one ſaved. And therefore in ancient time if the 
featfee of a difleiſor had continued in ſeifin quietly a year and 
aday, the entry of the gifſciſce had nat been Iawfy)l upap 
him, 20 H.3. Aſ.q32— — 
| ' Ma *- © Sel 
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| Sed. 311, 

Note, that in reall aRions, and in aQions alſo that are 
mixt with the perſonalty, Tenants in common ſhall ſeyer, 
becauſe they have ſeverall Freeholds &c. Come ſi 2 tenants im 
common ſont diſſeiſees, ils doient aver 2. Aſſ. pur cco que ils 
fueront ſeiſees per ſeveral titles Ec. Vide lib, fol. 195. b, Ap- 
ferment eft de joyntenants- 


Se. 313, 
Duant a ſuer des attions que touchant le realty, y ſont divers 
ſities perenter parceners que ſont eins per divers diſcents & te- 
wants mm common, Vide Sed, 241, 


Sept. 314. 
Tf two Tenants in common be, and they grant arent of | 
20. S, per annum out of their land , the Grantee ſhall haye 
wo rents of 20. $, Pl. Com. Hill and Granges Cale, 171. vide | 
Seft. 219. | 
But if they two make a giftin taile, a leaſe for life, &c. | 
reſerving 20.5, rent to them and their heirs, they ſhall haye | 
but one 20. s. for they ſhall have no more then themſelves re- 
ſerved. And albeit the reſervation of rents ſeverable be in 
joynt words, yet in reſpe& of the ſeverall reyerlions the law 
makes thereof a ſeverance, fo/.197.a 
Lex _ nature ordimem, vide Sed. 129, & lexneminen 
cogit ad vana ſeu inutilia, lib.5. fol.21. 
' The law wils that in every caſe where a man is wronged 
and endamaged, that be ſhall have remedy. 
Aliquid conceditur, ne injuria remaneret impunita quod alias 
you concederetur, 31E.3.35.3 E.3.19. 4. 
| Tenants in common ſhall joyn in a 24. ;wp, becauſe the 
Preſentation to the Adyowſon is entire, 5 4.7.8, 33 H.6.11. 
6 E.z. 1o. | | 
Alſo Tenants in common of a Seigniory ſhall joyn in a 
Writ of Right of Ward,andRaviſhment of Ward for the body, 
becauſe it is intire, 6 He4, 6,7» | i 


Of Tenants in Common, | IcS 


If two Tenants in common be of the Wardſhip of the bo 
dy, and one doth raviſh the Ward, and the one Tenant in 
common releaſes to the Raviſher, this ſhall goe in benefit of 
the other Tenant in common, and he ſhall recover the whole, 
and the releaſe ſhall not be any barre to him. And lo it is it 
two Tenants in common be of an Adyowſon, and they bring 
2.2y. imp. and the one doth releaſe, yet the other thall ſue forth 
and recover the whole Preſentment. | 

Two Tenants in common ſhall joyn in a Detinue of Char» 
ters, and if one be Nonſuit, the other ſhall recover. | 

It is ſaid that Tenants in common ſhall joyn in aFazr, 


Charte, but ſever in Voucher, 18 E.3. 56. 


Sc. 315. 

Item Tenants in common averont un aftion joynt=tenement, 
e recoveront joynt=tenement lour damages, quant | aftion eſt en 
le pe:ſonalty, &+ nemy en le realty, EC. 

Note, a diverſity berween a Chatel in poſſeſſion, and a 
perſonall choſe in ation belonging unto them : Asif two 
Tenants in common be of land,and one doth atreſpaſle there- 
in, of this ation they are joyntenants, and the ſurvivor ſhall 
hold place, 22 H. 6. 12, S. 319, 320. 

But if two Tenants in common be of goods, as of an 
horſe, &c. there if one dye his Executors ſhall be Tenant in 
common with the ſurvivor, fol. 198. a. 

If two Tenants in common be of an Advowſon, anil a 
ſtranger uſurp, ſo as the right is turned to an aRion, and they 
bring a Writ of 2x, imp, which concerns the realty, the fix 
months paſſe, and the one dyeth, the Writ ſhall not abare, 
but the ſurvivor ſhall recover, otherwiſe there ſhould be no 
remedy to redreſſe this wrong. And ſo it is of Coparceners, 
and this is one exception out of our Authors rule, 14 H.4q.12- 
33 E,3.5. 37 H. 6. 9.b, 10 El, Dyer 279. F.N.B. 35,PlCom. 
apniene Barkleys Cale. 

ut if three Coparceners recover land and damages in. 
an Afize of Mordance albeit the judgment be joynt, that 
they ſhall recover the land and the damages, yet the dama- 
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s being acceſſory, though they be perſonall, doe in judg- 
ment of Law depend upon the Freehold, being the Princi- 
pall, which js ſeyerall. And though the words of the judg- 
ment be joynt, yer ſhall it be taken for diſtributive : Ari 
therefore if two of them die, the entire damages doe not 
ſuryiye, bur the third ſhgll haye Execution according to her 
portion, and this is another Exception, 14 E. 3. Execution 
75. 45 E.3-3-b. Bur if all three had ſued Execution by 
force of an Elegijt, and two of them had dyed, the thir 
ſhould have had the whole by ſuryivor, till the whole damages 
be paid. _ 

| . SefF. 317, 318. 


En avowry pur vent tenants ew common covient ſever, car tes 
e en le realty, come le Aſſ. & ſupra. 


Tenants en common potent bien faire partition enter eux ſils 
T01lont CF. | 


Seft. 321. 


Lou divers perſops ont chateux reals ou perſonals en com- | 
mon, & pur ders Titles, ſt lun de eux mor? ſes gxcentors tien- 
derapt & occupier. go oveſque eux que ſurveſquont Ec. | 


Seet. 322, 323» 


Albeit one 'Tenant in comman take the whole s, the 
other have no re in Law againſt him, for the A ing 
of the whole profits is no Eje&ment : bur jf be driye out 
of the land any of the Catzel of the other Tenant in com» 
mon, or not ſuffer him to enter and occupy the land, this 
is an Eje&ment,8&c. Whereupon he may haye an Ejedt. firme 
for the one moity, and recover damages for the entry, but 
not for the mean Profs, fo. 19g. b. | | 

1 Note a diverſity between aQions which concern Right 
and Intereſt { as of Ejet? firm, Ejel#* de gard, quare ejecit 
znfr. Term. of a Chattel reall upon an expulſion or EjeQ- 
wear) and aGions concerning, the hem rekng 2f che byp- 
, "e _ 
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fits riſing out of the land, or doing of Treſpaſſe upon the 
land, 8s here by the Ezamo _ do appear , forthe right 
is ſevers], and the raking of the profits in common, 21 E. 3: 
11. 22. 22 HG, 50-58. 10 H.7.16, F-N.B. 117. 3. 
The ſecond 'diverfity is herween Chatrels reals that are 
appartionable or ſeverable, as leaies for years, Wardſhip of 
Lands, Tntereft of Teneawents by Elegit, Statute Merchant, 
Staple, &c. of Lands and Tenements5 and Chartels reals 
entice, a5 Wardthip of the bady, and 3 Villain far years, 
&c. forif one Tenant in comman take away the Ward or 
Villain, &c, the other hath no remedy by aRion, but he 
may take them again. writer He rwonr £.945- Hug boon 
Another Trerfity is between chattels reals and chattels 
perſonals 3 for if one Tenant in common take all rhe chat- 
tels perſonals, the other hath no remedy by afion, but hs 
may take them again : And herein the like Law is cqncern- 
ing chattels reals entire, and chattels perſonals for this pur- 
pole. But of chattels entire, as of a Ship, Horſe, or any 


other entire chartel real or perſanal, no ſurvivor ſhall be be-- 189 


tween ghem that hold them 1n common , To H. 4. Treſpaſſe 
178. 11 H.4.3. |; | 

And Tenants in common ſball not joyn in an Eje& firme 
&c. for that ſuch aQions concern the Right of Lands which 
are ſeveral, 21 E. 4.11. 12. fo. 249. a- | 
- Tf two Tenants in common be of. a Dove-boule, and the 
one deſtroy the old Doves, whereby the flight is wholly lol, 
the other Tenant in common ſhall have an action of Treſpaſs, 
_— cannot plead in barre Tenancy in common, 47 E. 3, 
23, b. wo Ag 

And fo it is if one Tenant in common &c. deſtroy all the- 
Deer in a Park, &c. 4 E. 2. Treſpaſſe 233- | 
And ſo it is, if one 'Tenant in common carry away the 
meer ſtones, &c. 1 H.F. 1. 2 H.5.3. Andif two Tenants in 
common he of a folding, and the one of them diſturÞ the 
_ ro ere Hurdles, &c. 13 E- 3. Treſpaſs 212. 18 H. 


If two ſeveral owners of houſes have a River in con- 
| : mon, 
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mon, &c. if one of them corrupt the ( Water ) River, the 
other thall have an ation upon his Calg, 13 H. 7. 26. 

If two Tenants in common or joyntenants be of an houſe 
er Mill, and it fall in decay, and the one is willing to repair 
rhe ſame, and the other will not, he that is willing hall 
have a Writ de rcparatione fas. pro bono publico, F. N.B, 
127. 

All thoſe: Books which affirm that an aQiion of Account 
lieth by one Tenant in common or joyntenant againſt ano- 
ther , muſt be intended, when the one maketh the other his 
Baylift, for otherwiſe never his Bayliff to render an Ac- 
count isa good plea : F.N,B, 118, 1,10 H, 7.16.2. 4, 25, 
Weftm. 2, Cap. 23+ 

If there be two Tenants in common of a Wood , T urbary, 
Piſcary, &c. and one of them doth waſte againſt the will of 
his companien, his companion ſhall have an aQion of Waſtc. 
wide Idb. fo. 200.b. & Nota, | 

Some do hold that an aRion of Waſte doth not lie upon 
the Statute Y.c. 33. againſt Tenant in common, &c. for dg- 
Rroying the whole flight of Doves, 47 E. 3. 22. 50 E. 3:3. 
__Nate, that one Tenant in common _may infeoff his com- 
| Panion, but not releaſe, Þecauſe the Freehold is ſeveral. 

Joymenantsmayreleaſe but not infeoff, becauſe the Free- 

hold"iF Joynt : but Ceparceners may both infeoff and re- 
leaſe, becauſe their ſeifin ro ſome intents is joynt, and to ſome 
ſeveral. "90 

Seft. 324+ 


Duant un bome voile merrer un feofſment fait a luy,ou un done 
en taile, ou leaſe pur vie d'aſeun terres &c, lail dirra par force 
wel feoffment ec. il fuit ſeiſee, &rc, Mes lou un voile plead 
zn leaſe ou grant fait a luy de chattel real ou perſonal, la il diria, 
per force de quel il fuit poſſeſſe, &rc. 
When a man pleads a leaſe for life, &c. which paſſeth by 
livery, he is notto plead an entry, for he is in auall ſcifin 
Dy the livery it ſelf, Qcherwiſcit is of a leaſe for years. 


CHAP. 


dd w_—_ > CO 


Of Eftates ſur Condition. 


CHaAP.V. 
of Eſtates ſur Condition: 


Sc. 325» 


FN Ondilio dicitur Cum quod in caſum incert* qua poteſt ten= 
\_dere ad efſe aut un eſſe confertur. 

I. Fadt;, 4. e. upon a condition expreſſed by the 

Condic'\) party inlegal terms of Lay, 
eſt 2** 2. Furs, 3. e. Tacite created by law, without any 

words uſed by the party. | 

Littleton ſubdivideth Condition in Deed, into Condition 
precedent ( of which it is ſaid, Condic adimpleri debet. priwſ= 
quam ſequatur effefius ) and Condition ſubſequent. 

Again, of Condition in Teed, ſome be Aienative and 
ſome Negative, and ſome in the Affirmative which imply a 
Negative. wy make the eſtate whereunto they are an- 
nexed, yoidable by Entry or Claim, and|[ſome make the 
eſtate yoid 7pſo fatto without entry, &c. Allo of Condition 
in Deed, ſome be annexcd to the rent reſerved out of the 
landJand ſome to collateral a&s, wank, mag ſingle, ſome 
in the conjunctive, ſome in the disjunftive, Mirror Cape 2. 
8. 15, 17, fol. 101. b, 


Sur Condic* en fait &, (scome aghome pe; fait ma n PW/ 
un auter im fee render cept ain ior, rs # e e 


one Example of fix ſeveral kindes of Condition : 1. Of a 
* Condition * ſingle, in Decd. 2, Of a Condition ſuble- 
quent to the eftate. 3. Of a Conditicn annexed tothe rent, 
And 4. a Condition thar defeaterh the eſtate. 5. A Con- 
diction that defeaterh nor the eſtate before entry. And 6. a 
Condition in the Affirmative which implycth a Negative 
( as behind or unpaid implycth a Negative) viz, not paid- 
Benaloes 


| 14-7. 
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Bendloes en Treſpaſs, 5 Mar. Et en ceft caſe ſs le rent ne ſoit 
Pay, OCD neo acD naeeg 4 CM Bees CME 22 Crabry .. 
The Land 1s the principall debtor, for the refit ifltieth oin 


| Fox the Land, and thar is the place bf demand, appointed by 


Law, and the demand muſt ever be made at the moſt noto- 
rious place 3 and the laſt time of demand of the rent is ſuch a 
convenient rittie; befote the Sun-ferting of rhe laſt day of 
payment, as the mony may be numbred and received. 40 4f, 
I1.49.4ſſ.5.15.El:.Dy.329. {b.4. Burroughes Cf 72. &c.PL, 
Com, 70.and 172, Hill and Granges c. Lib. 5.f-114.Wades c, 

- If artnt be granted payable ar 4 certain dayzarid if it be by- 
hind and demanded thatthe eraritee hall difttrein for ir, #n 
this caſc the gtfintee Heel nor demand it ar the day, bar if he 
demand itatany time after, he ſhall difſtrein for it; Lib, 7.f. 
28; Maniides t:Mith.40,;41.E1, Stanly,&c.Regularly it is true, 
that he that entreth for a cotidirien broken (hall be (ciſed in 
His Gift effate; or of tliar ſtare which, he had at the time of 
the eſtate mate, &c. 8 H. 7.7.b*7 Limitation in reſpeR of 
3327 a 4 H: 6. 2. Lib. 8, Fo. 43. &c. Whittinghams t.y, 

+ £7 * 


2: Limitation in reſpe& of neceflity : Fo.202, x. Vide, &c. \ 


' 3+ Th ſome cafes the Feoflor by his reentry ſhall bein his 
former eſtate, bur nor ini reſpe& of ſome collaterall qualitits3 
a$ ifa Copibold eſchem; and the Lord make a Feoffmeni in 
Fee upon condition, and enter for the condition broken 
for _ the ciiſtome or preſcription for the time is inter- 
COPE. ' 
| "Lond and Tenant by Fealty and rent, the Lord is ſeiſed 


of his rent, and granteth his Seigniory ro another in Fee up- , 
on contition, the Tenant attorn. and payeth his rent ro the 


Frahtee, the condition is broken, the Lord diſtreins for his 
rent and reſcous is made, he ſhall be in bis fotmer eſtate, and 
yet the former ſeifin ſhall nor enable to haye an Af” without 
a new ſeifrri.1 5. Af. 12. Tenant in taile, Tt, Feoffment in Fee 
Sut. condition. 8 H.7.7. | | 

If refianc for life fr, Feoffnent, &c. and #nt. pur condition 
broken, the ſtate is reduced, but the forfeiture is not purged. 


43. Aſſ. 4713+ Ee 4+ 4+ Sed. 


Wi 
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| Coriderore ootuSftly 327), 2 
When the Feoffor is ſatisfied either by perception of the 


xofits, or by payment, or render and refula!l, or partly by , ” | 


the one, and partly by the other. Fo. 203. 2: f/f 7c 
The Feofto by his reentry gaiheth pen of freehold 
hut ani intereſt by the agreement of the parties ro take the 
frofits 1n nature of 4 dittrefle. : 

If a man make TTlcTor life with a reſervation of arent; 
nd ſuch a condition, if he enter for the condition broken 
nd tike the profits of the land 2uouſq. &c. he ſhall nbt have 
naQion of debt for the tent atere, tor that the freehold of 
the Leflee doth continue ; and therefore the book ( tothe 
tontrary 30. E. 3.f.7.) isfalſe Printed; and the true caſe was 
of a leaſe for years, | 

Note a diverſity, viz, If a man make Aleas pur ans. reſerve 
ireftit with a condition, that if the rent be behind, that the 
kflr ſhall reenter and take the profirs untill thereof he bee 
ſkisfied, there the profits ſhall be counted as parcell of the 
ſatisfaction, and during the time thar he fo taketh the profits, 


_ heſhall not have an ation of debt for the rent. Bar if the 


cotidition be thar he ſhall rake the profits uncill the Feoftor 
& ſatisfied, &c, without ſaying thereof, &c. There the profits 


 thall betaken co be no part” of the ſarisfaRion, but to baſten 


the lefſee ro pay it. 27 H.8. 4. And as Littletoj here aith,thar 

untill be be ſatisfied, he ſhall cake the profits in the meane 

tithC to his own uſe. 3x Aſſ: pl. 26. Vide leſtathte de 8Hojton ca 
and c.7, without rhis word ( inde.) 


Seft. 329. 


Tfa man by Tndenture letteth Lands for years; provided - 


Ways, and it is counted and agreed berween the ſaid par- 
ties, that the Teflee ſhould nor j Frags it was adjudged that 
this was a condition by force of the proviſo, and a Covtnatie 
by force of the other words. 7/1:de Seft. 220, Dyer 28 H. 8. jo, 
73:47 H. 8. fo,14.15.Scignior Crormwyelts c Lib. 2.fo, 91: Lib. 
8, $9. Frances Ce : | | Fr 


| 
( 
( 
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206 Of Eftates ſur condigion. 
Vn Feofſment mn Fee # fait renditzon tent, &. Sur, conditian, 
Q>c. enceſt caſe leſtate dcl Feoffee 8 defeaſible, ſt le condition ng 
ſoit performe, &c. vide Se, 325. 


Se. 330. 
Incſſe poteſt donationis modus, conditio, ſtue cauſa. Scits quod 
(ut) modus eſt, (ſi) condi. (quia) cauſa. 4.Mar. Dyer 138. b, 
It a mangrantanannyjty pro 24 acra terre, this word pro 
ſheweth the cauſe of the grant, and therefore amounts to4 
condition 3 for if the acre of land be eviRted by an elder title, 


34.9 £4.20. 14 E.4.4, 15 Eq 2- 

Bur if A. pro, conſ#lio impenſo make a Feoffiment or a Leaſe 
for life,of an Acre, or pro una acra terre, ec. Albeit he denieth 
counſell, or that the acre be evited, yer 4. ſhall not reenter, 
for in this caſe there ought to be legall words of condition 
or qualification, for the cauſe or confideration ſhall not avoid 
the ftate of che Feoffee, and the reaſon of this diverſity,for that 
the ſtate of the land is executed, and the annuity is executory, 
fol. 204. a. vide ere. 

' Tf a man make a Feofftinent in Fee, ad fac:end. or faciendo, 
or ea inteutione, or ad effettum, or ad propoſit. that the Feoftee- 
ſhall doe, or not doe ſuch an at, none of theſe words make 
the ſtate in the land conditionall , H:ll. 18 Eliz. ?7 Com. Bans 
Dyer 138. Pl.Com. 142.4. & |}. 11b.2,c.34. It was adjudged H, 
40 Elig, Rot,16 1. Browne,&c. That a Leaſe for years was but 


' acontra&, which may begin by word, and by word may be 


diffolved, P/.Com.142. Sometime in caſe of lands, 8c. (caſa) 
ſhall makea condition 3 as if a woman give lands to a man 
and his heirs, cauſa matrimonu prolocuti, and if the marry the 
man, or the man refuſe to marry her, ſhe ſhall have the land 
again to her and to her heirs. But qtherwiſe it is if a man give 
and to a weman, &c. For the man may and ought to ask ad- 

viſe of learned counſell, 34 4.1. 5 H.4. 1. 
© ud non lixebit,to the leflee dare, vendere, ec. Sub pwnd 
forisfafture, amounts to make the Leaſe for years defeafible, 
2 E,6.Dyer 65,66. 4 Mar. 138, | - 
SCE» 


the annuity ſhall ceaſe, for ceſſante cauſa ceſſat effet145, 24 E.z. | 
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Set, 331, 332. | 

Due dubitationss cauſa tolende inferuntur, communem legem 
non ledunt, & expreſſio eornm que &c. 

Mortgage, i.e, mortuum vadium.\V roum vadium, is, 

As if a man borrow 100, 1. of another, and maketh aneftate | 
of lands unto him, untill he hath received the ſaid ſumme of 
the ifſues and the profits of the land, fo as in this caſe, neither 
money nor land dyeth or is loſt, | 

Vroum autem dicittr vadium, quia nHnquam moritue ex alts 
qua parte quod ex [1s prouentibus acquiratur. 


| Sea. 334. | 
Feoffment # fait en mortgage, le fcoffor moi” devant le jour de | 
payment des deiners &-c. $1Pheix del feoffor tender le mony al mes 2 | 
le jour, &c. &> le feoffee ceo refuſe & Cc. denques poit le herre en- #4 "Y 
tei ex le terie, pirr ceo que 71 ad Intereſt de drout en le Condt- | 
tion, @c. | | | | 
Et le feaffee en ceo Caſe nad aſe* remedy daver le mony per le 
Common ley, Sct.3 35+ 
The Condition deſcends unto the heir, and therefore the 
Lay that giveth him an intereſt inthe Condition, giveth him 
an ability to perform it 3 and hereby the intent of the Con- 
dition is performed, and the Feoftee doth receive no da- 
mage, &c. fol.205. b. . -. 4 Y 
The Executor or Adminiſtrator of the Mortgagor, orin 2 09 . 
| default ofthem, the Qrdinary may alſo tender, Seet.337- 
fthe Condition annexed to lands, be poſlible at the ma- 
king of the Condition, and become impoſſible by the a& 
of God, yet the ſtate of the Feoffee &c. ſhall not be ayoi- ] 425" 
ded. PI. Corr. 456. Wrothes Caſe. 14 Hen. 7-3. 15 Hen7- 1.( al 
936+ $- oops , _ 20>. 
ut where a Condition of a Bond, Recognizance, &c. 1s$ 
Poſlible at the making of the C ein ant beTomnes im- 
poſſible by the a&t of God, or of the Law, or of the Obligee 20g. 
Kc, there the Obligarion &c. is ſaved, and the reafon of the 


diverſity, becauſe the ſtate of the land is executed, and ſetled 
= xt 
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in the Feoffee, and cannot be redeemed back again but by | 
matter ſubſequent, viz. the performance of the Condition. 
But the Bond &c. is a thing in ation, and executory, whereof 
no advantage can be taken untill rhere be a default in the 
Obligor, 15 H. 7.18, 9g Eliz. 262. Dyer 1b.5. 22. Laughters 
Caſe, 38 H.6, 2. Brit. c. 36. fol. 89, 99, 114, 139. | 

But if the condition of a Bong &c. be impoſlible at the 
time of the making of the condition, the Obligation &c, 
3s ſingle. And ſo it is of a Feoffnieht in fre with a condition 
ſubſequent , that is impoſſible , the ſtare of the Feofter is 
abſolute 3 but if the condition precedent be impoſhble, no 
ſtate or intereſt ſhall grow thereupon, 14 Hen. 8. 28. 10 Hen, 
7. = 5 Elix, Dyer 22:2. Pl. Com, 22, 272. Fullers Cale, fol, 
2<O0:D _—— 

Tf A, be bound to B. that F. S. ſhall marry F. G. before ſuch 
a day,* and before -the day B. marry with Zane, he ſhall never 
take advantage of the Bond , for that he himſelf is the mean, 
that the condition could not be performed, 4 H.7.4- 39.8. 
Dyer 42, 


—— The Law diſtinguitheth between a Condition againſt lay 


for the doing of any att thar is malim in G , and a Condition 
avainſt law, that is either repugnantto the State, or againſt 
ſome Maxime or Rule in Law : As | 

1. If a man þtbound upon Condition, That he ſhall kill 

p f7 | ion void, # 8.7.4 

ut if a man make a Feoffment in fee upon Condition, that 
the Feoffee ſhall kill 7.S. the eftate is abſolute, and the Condi: 
tion void, Pl. Com. 13 3. Brownings Caſe, 

2. If a man make a Feoffment &c;ythat he ſhall not alien 
(or that the Fegffee ſhall nor takTThe profits, &c,) this Cot 
dition is repugnant and againſt Law, and the Rate: of the 
Feoftee is abſolute. But if the Feoftee be bound &c. tit 
he or his heirs thall not alien, this is good, for he notwith- 
ſanding alien if he will forfeit his Bond; &c. 20 Fd. 4.% 
21 Hen.7.11.30. 27 Hens. In 

Albeit a convenient time before Sun-ſer be the laft rite 
given to the Feoffor to tender, yer if he render it to tht 

= | aan | perſon 
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perſon of the Mortgagee at any time of Fein and 
-he refuſeth ir, the Condition is ſaved for that time, vide 
$.ga5: . | 
Guardian in Socage may render in the. name of the heir, 297 


becauſe he hath an intereſt, 6c, vide $2488: Hill, 28 Elix.in 216 
Baneo Ree. inter Watkins. if oF: 2” oft - 
It the | ade Rr er render 11 is - fl 357 
of the Mortgager, &c his 1$ good, &c, 
Om ratibabitio retro trabitnir, & mandato equiparatyr, 
36 Hes 6, tit. Barre 166. wm” 
. \,* Seb. 335» ; | 
The Obligor tenders the money at the day &c. and the 2.07 
Obligee refuleth the ſame, Yet in an aRion of Debt upon 
the Obligation, if the Defendant plcad the. render, 8c. he 
muſt alſo plead that: he.is yet ready to pay the: money and 
tender tlie (ame in Coprt. Bur if the Plaintiff will not-chen 
reccive it, but take. iflue: upon the render, and the ſame be 
tound againſt him, he hatb-loſt the money for ever, 22 Hep.6. 
39: 1th.g. fol.7 9. 4.Pctoes Caſe. © oitbng 
And the reaſon: wherefore the: money.is na loſt by the 
render and refuſall, is not only for thar it is a\duty and par- 
cell of the Obligation,” bur alſo for that the 'Obligee hath re- 
medy by Law for the ſamei: ola; 
> 5 -ry pecunia 10n-liberat offerentem, 8'E. 2« tit« Aſie, 
A 389, | C3 art*: Lo > 315. Io 
When the Condition {is cdllaterall ta the Obligation, a 
tender and refuſall is a perpetball barre, 7.Hcn« 4.18. 5 Mar; 
Dyer:150. 21 E.4.255 31: A;25> Pl.Com. fab e!; i: | 
 Obligor makes a leaſe and a releate tothe Obligee, and his 
beics, this amounts in law:to: a feoffment;;/ant albeit this be 
acallaerall Condition, yet it is well-performed. + 
- Cunaicttur a cundende, of Coining, &t,.': La French, Com 
hynifierha-Corner.: Some {ay that Coine dicitur i xoeyds, & C. 
Communis,/ quod ſit onnbits:rebus communis... Moneta dicitny X 
y not onely [becaufe he thar bath(Itgris co be warned 
providemtly: ro. uſe it; :but:alſo becauſe Nota ia de authore 
"I Nz2 & 


» 
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' & valore admonet. lib.s. ſol.114.wades Caſe, lib.g. fol.78, 


Pecunia dicitur a.pecu. Onmes en. veterum divitie in animali= 
bus conſeſtebant. Ariſt. l.5.c.8. 
Nummus Sm T8. vous quia lege fit non natura, 9 Hen. 5, 
Slat, 2, Caps 7. | | 


Sea. 336, & 337. 

Note, he that hath intereft in the Condition on-the one 

ſide, or in the land on the other, may tender, fol. 207, b. & | 

vide Seft. 334, oy 

Auxi en caſe de Mortgage, fi nul jour de payment ſoit limit, & | 

le feoffor mor. &c. dongues le temps de le tender eſt pas, 
Note divers diverfitics. * 


x. Between Feoftment in fee with Condition for the pay | 


ment of a ſumme of money, where no time is limited 3 and | 


the Condition.of a Bond, &c. 21 E. 4-38. b. | 
2. Between a Condition of an Obligation, which con- | 
ceras the doing of a tranſitory a&: without limitation of any 
time as payment 'of money, delivery of Charters, 8c. for 
there the condition is to be performed preſently, z.e.,in con- 
yenient time 3 and-when by the condition of the Obligation 
the a@ is locall,-for there the Obligor bath time during his 
life to perform it, as:to make a fcoftment &c, if the Obligee 
doth not haſten the ſame by requelt.::: mY 
3. In caſe wherethe Condition is:locall, when the con- 
currence of the Obligor and the Obligee is requiſite (asin 
the ſaid caſe of the Feoffment)) and: when the Obligor may 
perform it in the abſence of the Obligee, as to acknowledge 
ſatisfaQion in the Court of Kings Bench, for there . he -muſi 
doe it in convenient time. Bet: 1Q 
© 4+ Where the Condition concerneth a tranſitory or locall 
aQ, and is to be performed to che Feaftes or Obligee, and 
where 'it is to be performed to aſtranger: As.if A. be-bound 
ro B, to pay 10:1. to.C.. A. tenders toc. and he refuſeth, the 
Bond is | feits Bur-if the a& had: been by the Condition 


to be made to the"Obligee, or to. any-other for his mn 
15 tht 
Gaule | 


tender, &c, ſhall have the benefit, becauſe be himſelf 


i= 


Ne 
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cauſe that the Condition could not be performed, 22 E. 4. 
13, 10 H. 7, 14. b: 35 H. 8. Dyer 56. lib. 5. fo. 23, Lambes 
Cale *8 F. 4. 14+ | | 

5. Between a Condition of an Obligation and a Condi- 
tion upon a Feoffment, where the a& that is local is to be 
done to a ſtranger, and where to. the Obligee or Feeffor 
himſelfe : for the ſtranger ſhall be infeoffed as ſoon as con- 
veniently may be, otherwiſe it is of the Feoffor, &c. for the 
privity of the Condition, &c. Lb. 6,f0.3 1. Boothies Cale, l.2, 
fo,79. b. Seignieur Cromwels Caſe, 21 E. 4.41» 2 E. 4+ 3, 4+ 
4E.4.4.b. 26 H. 8$.9.h, - 

6, When the Obligor or Feoffor is to infeoff a ſtranger as 
hath been ſaid, and when a ſtranger is to infeoftthe Feofftee 
or Obligee : Asif A. infeolf of black acre, npon Condi- 
tion, that if C.infeoff B. of white acre, A. ſhall re-enter, C. 
hath time during his life, if B. deth not haſten it, &c, and 
ſoof an Obligation, fo. 108. b. | 

7. But in ſome caſes albeir the Condition be collateral, 
and is to be performed to the Obligee, and notime limited, 
yetin reſpeC& of the nature of the thing, the Obligor ſhall 
not have time during his life to performe it, As if the Con- 
dition of an Obligation be, To grant an Annuity to the 
Obligee during” his life, payable at Eaſter 3 this Annuity 
muſt be granted before Eaſter, &c. Dyer 14 Elix, 311. 

8. When the Obligor, Feoffor or Feoftee, or a ſtranger 
&c,isto do aſole at, astogoto Rome, &c. they have time 
during life, &c. Ca 

The Executor &c. may (-when a matt is limited) pay the 
money, vide $.3 34+ l.5. fo. 96, 97.Gnodates Cale. | 

1t I infeoff one in feeupon Condition to make a gift in 
tail to I.S. and herefuſeth it, and- a tender and retuſal is 
made, there the Feoffor ſhall- not re-enter, for 'it was in- 
tended, that the Feoffee ſhould have an eſtate inthe land. 
And ſoit is if the Condition be , That the Feoffee ſhall 
—_ a rent charge to a ſtranger, 2 FE. 4+ Enter - Conec= 
ave 25. 4 SS. $0 

But otherwiſe it is if the Condition be to infeoffT, S, and 

N 3 his 
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his beirs, and a tender and refuſal is made, &c. 19 H. 6.34, 

When the Executors make a tender, and the Feoftee rey 
fuſeth, albeit the heir (who kath a Title of Entry) be a third 
perſon, yet is he no fit : but he: and the Executors alſo 


ageprivies in Law. (-Oncerning goods and chattels, cither 
in poſleflion or in ation,the!Executor doth more aQually re- 
preſent the” perſori of the Teltaror ; then the heir doth the 
perſon of the Anceſtor. For if a man; bindeth himſelf ,_bis 
Executors are bound , though they be not named, bur ſo it 
1$ not of the hejr. | | rn 
” Sa. 338, 339: | Ty 

Ez touts caſes de Condition de payment dec certain fun ca groſs 
touchant terves &c.ſi loial tender fort unſoits refuſe, celpy gue doit 
le tender mony & de ceo aſſouth & d; ſtharge, pur touts temps apues 
i, e, for eyer to make any other” tender, but if it were a duty 
before, though the feoffor enter by force of the Condition, 
yet-the debr 'or duty remaineth :/As, if A. borrow 1001, of 
B. and after mortgage lands co B-and he refuſe it , A. may 
enter &c. and the Jand is freed for eyer ef the Condition; 
but yet the debt may be recovered by ation &c, But if A. 
without any loan, debt or duty preceding, infeoff B. of land 
upon Conditian for the payment of 100], to B. in nature of 
a gratuity or gift 3 in that caſe if tender be made, and he 
refuſe, B. hath De remedy therefore, fol. 209, b. Vide 
Libr. &c. | CO | 
The Apreement precedent doth guide the payment ſub- 
ſequent, and the payment oughtto be real, and not in ſhew 
or appearance, :18 E. 4. 18, 1g H-» 6. 54. 20] 


pag. T0770 £04 15, $4147, - 
. If the Co on North 42 £6 the Mor; 
gagee or his heirs the money, &c. and ; before the dayiof  pay- 
. ment the Mortgagee dyeth, the - Feoffte cannot pay the mo- 
ney to the Execytars, '&c. for, 3y hot »caſis deſpgwatio whim 
perſour eft excluſio alterins, & expreſſun ſacit cf] are, t acitum, 
Lib. 5. &c. Dyer 2 Elig, 181. 44 E. 3. 1. b.f0. Th 
_ If a mai make Feoflinebt if fee uppy Conditign, Th 
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if the Feoffos pay to the Feoffee his heirs or aſſignes 20 l- 
before ſuch a Feaſt, and before the Feaſt the Feoftee maketh 
his Executors, and dyeth, rhe Feoftor ought to pay the mo- 
ney to the heir, and not to the Executors, for the: Executars 
in this caſe are no Aſſignees in Law. And the Feoftee hath 
aneſtate in the land which he may aflign ayer, and where 
there may be Aſſignees in Deed, the Law ſhall never. (eek 
out, or appoint any afligns in Law, 27 H. 8. 3. 4 Mar. 140. 
4, M- 2:3, 24s El. 14 Curia Wardorum inter Randall & Browne. 
> El. Dyer x81.Pl. Com. Chapmans Cale. 186, 188. 17 Af}. 
Pl. 2, 


Sed. 240. 


2 o 

Comment aſcun. out dit que le feoffor & teuus de tender &c- ſur 
la terre tens im Mortgage, pic 6eq que le copdition & dependant 
ſut le terre, uncare ceo ne prove quee le feaſans de le condition deſte 
perfarme, cavieut erre fait ſur la terre Ec, + leſtate de la terre & 
depradazt fur la condition &Nce 

The money is a ſum ingrafie and collateral to the Title of 
the land, and the Feoffor muſt tender the money to the per- 
ſon of che Feoftee, and it is not ſufficient for him ro tender 
it upon the land, 8 E, 4. 4. & 14.11 H, 4.62. 17 Afſ. p.2. 21 
H, 7. Kelway 74. 16 Elix. Dyer 327. 1, 4. f, 73. Boroughs Caſe 
21 E. 4. 6. 

Otherwiſe it is of a rent that ifſueth out of the land , 
$E. 4+. 2: A A 1 

But a corporal ſervice is ifluing out of land , as Homage, 
&c, muſt de ns to the Ferſon of the Lord, 21 4f}. "wy 
> E, 4. 17, 19 Elixs Dyer 354.(ib. 8, fo, 92. Frances 

If A. be boundto B, with conditian that C. {hall infeoff 
D. anluch a day, C. muſt give notice tq D, thereof, and re- 
queſt bim to be on the land at the day ta receive the Feotte 
ment, and he is bound to ſeek P. and to give him notice, 
LE. 4. 3+ & 4+ | 
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Sect, 241, 342, 


Eft diverſity quant al tender de le rent que # iſſuant horſe de la 
terre, & del tender davert ſum en groſſe que nem pas iſſuant. e£, 

If the Condition be broken for non-payment of the rent, 
yet if the Feoffor bringeth an Afſize.for rent due at that 
time, he ſhall never enter, &c. becauſe be affirmeth the rent 
to have a continuance, and thereby waveth the Condition, 
And ſoit is if the rent had a clauſe'of diſtrefle, 8&c. and the 
Feoffor had diſtrained for the rent, for non-payment where» 
of the Condition was broken, he ſhould neyer enter for the 
Condition broken, but he may receive that rent, and acquit 
the ſame, and yet enter, &c. But if he accept arent due at 
' a day afterFhe ſhall not eriter, &c. becaule he thereby 
affirmeth the leaſe to have a continuance, 14 Aſſ.11. 45 Aſs, 
6 H.7.3- Pl. Com. 133+ 22 H,6. 57. 

It will be a good and ſure thing, to ſer downin Conveyan- 
ces every thing in certainty and particularityz and net to truſt 
onely toa Preſident, without advice of learned and well ex- 
perienced men. For as the rule is concerning the ſtate of | 
a mans body, Nullum medicamentum eſt idem onmibus 3 ſo in 
the ſtate and aſſurance of a mans lands, N#llym exemplune 


zacm omnibus, fo. 212, 4- fo 694 $0rw*% piinpe off 11, 
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Seft. 343 , 344 
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Lou le lieu de payment eſt limit, le feoffee nem.oblig. de receion 
le payment en nul auter lieu &c. Mes encore ft il receivſt ec, cu 
eft aſſets bone ec. | 

The place is but a circumſtance, &c. 

Nota diverſit, x. When the Condition is for payment of 
money, there if the Feoffee or Obligec accept an horſe &c. 
in ſatisfation, this is good 3 but if the Condition were for 
the delivery of a horſe &c. albeit the Obligee , &c. accept | 
money &c. for the horſe &c. it is no- performance of the | 
Condition, The like Law is if the Condition be to acknows | 
ledge a Recognizance of 201, if the Qbligee or Feoffec 

accept 
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accept twenty pound in ſatisfa&ion of the condition it is 
not ſufficient in Law, &c, And ſo it is of all other collateral 
conditions 3 H. 7. 4. b.11 H, 7, 20.21.19 E, 4.1.b, 22 Eq, 
24. |, 9.1.78. 13 H, 4.23, | 

2. When the money is to be paid to a ſtranger there if the 
ſtranger accept an wa , or any collaterall thing in ſatisfaQi- 


' onof the money, it is no performance of the condition, be- 


cauſe the condition is ſtrialy to be performed inthat caſe. 
But if the condition be, that a ſtranger ſhall pay to the obli- 
oee, &c.a ſumme of meny,there the obligee (being party,8&c.) 
may receive a horſe,8c.in fatisfaQion. l.5. f-17.Primels cale. ) 
* ide 4. H.7-4, Dyer 35 He 8.56. 27 H.8. 1. If the obligor 
or leflor pay a lefle ſumme eicher_before the day, or at ano- 
ther place then is limited by the condition , and the obligee * 
or Feottee (* leſſee) receiveth it, this is a good ſatisfaQtion, 
Videlib. fe. 212 þ, 


Seft. 345. + Y | 
/Þ 62-* 
Un amnuall rent reſerve al eſftrangtr, e ſum. engroſſe.S 1 Ks 


This reſervation is meerly void. !. B.F. 70, 71. words ina 
condition ſhall be taken our of their proper ſenſe, ut res ma- 


s valeat quam pereat, 6, E, 2» ent. Cong. 55. recrperce 8 Alſ., 
gh 7 Es 5/ra 9 | Vz, of, 
c : 


34. Revertere, 


#0 £ p 
" Butif -A. be ſciled © COL PAGE 


' ina Feoffment in fee reſerying a rent to them both , and 


their heirs, and the Feoffce grant that it ſhall be lawfull for 
themand their heires to diſtraine for the rent , this is a good 
grant of a rent to them both, becauſe he is party to the Deed, 
and the clauſe of diſtreſſe is a grant of the rent to A. and B.. 
But-if B, had been a ranger ts the Deed, . then B. had taken 
nothing, and upon this diverfity are all the Books which pri- 
ma facie ſeem to vary reconciled, 18 E, Afſ. 381. 26 H, 8.2. 
31 Af. p. 31. Be | | 
Arg. a drviſione eſt fortifſimum in lege, Sect, 381, 


Seft. 346. &c. 


Nota 2, choſes, 1, nul rent ( que properment & dit rent ) pol 
fli7s 
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I | { Jo ftrereſerve ſur aſc Feoffmegt, done, ou leaſe, forſque tantſols 

(hg abeut al Feoffor, donor, F. ou a lour heires., 2. Null entre, oy 

 rveenter( queetout wn) - poit aNre reſerve, ne Gone 4 aſe” perſon, 

forſque, ec. al Feoffor, exc. Littletons meanivg is, that either 
the Feofftor, &c, my reſefve the rent to himaſcite onely, ar to 
bimſclfe and his heires, Fo. 213.b. Tie 5c 

If a ddpanake a Feoffment in Fee, reſeryea cent tohim or 
his beirsg14.45 good to him far terme of. his life, and void to, 
his heire;/<5-f6.:111. Mallories caſe. | 

If rwe:jaymenants without a Deed indenture make alcaſe 
for life rpl@rying a.rent to one of them, it ſhall enure to them 
both, in ra{pe@ of the joynt reverſion, , and fa it is of a ſurren- 
der, &c. 5 E»4. + a» 27 H.8, 16.5. 58. - | 
Bur if; Tenant for life, and he in the reverſhon joyne in a 
Leaſe for life, or a gift in taile by Deed referying arent, this 
ſhall enure ro the Tenant for life only, during his life, and af- 
ter to him in the reverſion, for every one grants that which 
he may lawfully grant. M. 36, and 37. Eliz, in Banco Re 


Set. 347, 
| 2208. Nothing in aQion, entry, or reentry can be granted oyer, 
| i; 4 for mold of maintenance, Ci of five, and tir; 
jd ring up of ſuits. No ſtranger ſhall take advantage of a can- 
"1 _gdicjon that requireth a reentry. gh ER, 
x, ' But of limitations it is otherwiſe. Asit aim h make a leaſe 
li Duouſh. 1. e. untill I. S. ceme from Rowe th6 {eflor grans the 
4 reverſion over to a ranger, I.'S. comes' &xogn Rome, the gran» 
Ms tee ſhall enter becauſe the eſtate by the: expreiſe limitation: 
was deterrhified: Þ, Comm, 27. F, N. B. 20k, {10+ f0; 36. May 
Portingtons cate! iy 1; Is ::Þ | mg 
.'2; Another diverkiy, fs, betweza a condition annexed ta 
4 freehold, and a condition annexed toa Leaſe for year&z 
or a Leaſe for years may begin, or end without ceremony 3 
bur an eſtate of Freeheld cannot, &c. And of a void thing an 
eſtranger may take benefit, but not” of a voidable eſtate by 


entry. 1Gf|. pl, 24, Pl. C04, 36+ LI H, 7 T 7. | Di 
x - | 3. Di: 
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2. Diverſity between a reſervation of a rent, and a xe-eny 
try, for a rent cannot be reſerved; to the heire of the Feofe 
for, but the heir may take advantage oi a condition which 
the Feoffor could never doe 5 as if I. infeofte another of an 
acre of ground, upon condition, that if mine heire-pay to the 
Feoffee, &c..twenty ſhillings, that he and his beirs ſhall re= 
enter, this condition.is good, &c: for he is privy in bloud, and, 
ſhall injoy the Land as heire to me.P!.3 13-Scho.15,E.4.14.4, 
| And if a man bave a Leaſe for years, and demile, or grant 
the ſame upon condition, &c. and;,dye, his exccutars or ad=- 
miniſtrators ſhall enter for the candition broken, fgr they are 
privy in right, and repreſent the perſon of the dead. Yide 
21 H. 7. 33 a, fo; 214-b. &c. 

If cefly que uſe had made a Leaſe for-yeares, &c. upon con- 
dition, the Feoffees ſhould not emier for the condition 
broken, for they are privy in citate , but not privy in bloud.. 
27 H.6. 1. OFEE | TI 

4. Diverſity is in caſe of a Leaſe for years, where the con= 
dition is that the Leaſe-ſhall ceaſe or ,be-void, and where the 
condition is that the lefſor ſhall recnter , for, there the gran» 
tee as Littleton ſaith, ſhall never take benefit of the condition: 
And note that where the eſtate or Leaſe is ipſo fafts void, by 


thecondition or -limitgtion,; no: acceptance af the. rent after 209 -. - 
can make it to have a continuance : = le it is of an eo 14+ 


late or Leaſe yoidable by entry. Pl. 136, Brownines caſe. 
; 5; 2yperhey between conduionin Deed, and condition. 

in Law. | 
| Asif a man make a Leaſe for life, there is a congitjon in 
Waanexcd unto it , that if the. leflee doth malee-a greater. 
bare, @c- that then the leflor may emer _of ghis [aud the like _ 
condionin law, whigh:doe give an entry to the Leſfor, the 
leflor himſelfe and his heires ſhall oot only take benefit of it,, 
but alſo his Aſſignee and-the Lord by eſcheat, cyery.ane for 
the condiion3e iawhroben, in-their own time... —- 
6. Diverſity is between the judgement of the common 
Law, end-the Law at this day by: force. of the Statute of 32, 
H 8. 68-34 fox-by dhe Common Law no gramee, or Hd lgnec 
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of a reverſion could take advantage of are-entry by force of 
a condition. But now by the ſaid Statute, it is otherwiſe, By 
which a& it is provided, that as well every perſon which 
ſhall have any grant of the King of any reverſion, 8c. of any 
Lands, &c. which pertained to Monaſteries, &c. as alſo all 0« 
ther perſons being Grantees or Aſſignees, &c. to or by any 
other perſon or perſons, and their heires, executors, ſucceſſors 
and Afﬀignees, ſhall have like advantage againſt the Leſſees, 
&c. byentry for non-payment of the rent, or for doing of 
waſte, or other forfeiture, &c. as the ſaid leflors, or grantors 
themſelves ought or might have had, 26 H. 6. tit. eptic- 
conge. 49. : 

Upon this a& divers judgments, &c, have been given,which 
are neceſſary to be known. 

x, That the ſaid Statute is generall, that the grantee of 
the reverſion of every common perſon, as well as of the King 
fhall take advantage of condition. Pl, 175. 76. Hill and 
Granges cale M. 10. and 11 Eliz. 180. Dyer. 

2. That the Statute doth extend to grants made by the 
ſucceflors of the King, albeit the King be only named in the 
AR. 

' 3. That where the Statute ſpeaketh of Leſſees, that the 
ſame doth not extend to gifts in Taile 14. F!, Dyer 309 
wmters caſe. ; 

4- That where the Statute ſpeakes of Grantees and Aflig- 
nees of the reverſion, that an Aſſignee of part of the eſtate, 
of the reverſion may take advantage of the condition. As if 
Lefſees for life be, &c. and the reverſion is granted for life, 
&c. Soif Leſſee for years be &c. and the reverſion, &c. the 
grantee for years ſhall take benefit of the condition in re- 


_— I — 


— _ 


ſpe& of this word (executive) in the AR, P1, 69. Kidwellies | 


caſe 7 E. 3-54. and Vide Dyer 399. | 
5. That a grantee of part of the reverſion ſhall not take 
advantage, &c. ASif the Leaſe be of three Acres, reſerving 2 
rens upon condition, and the reverſion is granted of wo 
acres, the rent ſhall be apportioned by the a of the parties, 
but the condition is deſtroyed, for that it is entire, and - 
| —— - gain 
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oainſt common right, 6b. 5. fol. 54. Knights Caſe, Winters 
Caſe, &c. | 

6. That in the Kings caſe, the condition, &c. is not de- 
ſroyed, &c. 

7. By a& in Law acondition may be apportioned in the 
caſe of a common perſon, as it a Leaſe for years be made of 
two acres, one Burrough Engliſh, and the-other at the com- 
mon law, and the leſſor having iflue two ſons dicth, each of 
them ſhall enter for the condition broken, and likewiſe a con- 
dition ſhall be apportioned by the a& and wrong of the Lel» 
ſee, as in the Chap. of Rents, 1.4. f.120. Dumpers Caſe,” - 

8, Ifa Leaſe 7M lite be made, reſerving a rent upon condi- 
tion,&c. the Leſlor levies a fine of the reverſion, he is Grantee 
or Aſſignee of the reverſion, but without atturnment he ſhall 
not take advantage of the condition. P, 20. El, in.Com. Bas 
Dukes Cale lib,5. 112. b. Mallories Caſe, 

9. Diverſity between a condition that is compulſory, and 
a power of a revocation that is _yoluntary : for a man that 
hath a power of revocation, may by his own a extinguiſh 
his power, &c, in part, as by levying of a Fine of part, and 
yet the power ſhall remain for the reſidue, becauſe itisin 
nature of alimitation, and not of acondition, P..39, E/,and 
40, 41 H. Earl of Salzsburies caſe in Court of Wards, 14 El. 
Dy. 39, 
| 10. If the Leſſor bargain and ſell -the reverſion by Deed 
indenture and inroll. the Bargainee is not in the Per. by the 
Bargainor, and yet he is an Aflignee within the Statute. 

' SO if the Lefſor grant the reverſion in Fee, to the uſe of 
4. and his heirs, A. is a ſufficient Aſſignee, &c. becauſe he 
comes in by the a@ and limitation of the party, albeit ke is 
in the Poſt, and the words of the Statute be To, or By, and 
they be Aſſignee to him, although' they be not by him : - bur 
luch as come in meerly by a& in Law, as the Lord of the 
villain, the Lord by Elcheart, &c: Thall net take benefic of 
this Statute, | 

11, If the Lefſor bargain and ſell the reverſion, &c. Or 
make a Feoftment in Fee, and the Leflce reenter, the gran- 
tee 
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tee, or Feoffee ſhall no: take. advantage, &c, Without makins 
notice to the Leflee, /.$. {. 92. Frances Cale. y 
- "And 132. albeit the whole words of the S:ature be for non- 
payment of the rent, or for doing of waſt, &c, yet the Gran- 
tees: and: Aſſignee ſhall not cake benehr of every forfeirure, 
&c. but onely of ſuch conditions as either are incident to the 
reverſion as rent, or for the benefit of the State, as for not 
doing of. waſt, for keeping the houſes in repair, for making 
of fences, ſcouring ot ditches, tor preſerving of woods, &c. 
and: notfor payment of any ſumme in grofie delivery of corn, 
wood, &c. Bf , 
So as other forfeiture, {hall be taken for other forfeituxes, 
like to thoſe examples which were there pur, (viz.) of - pays 
ment of rent, and not doing of waſt, which are for the begcti 
of the reverlion, Dyer 309. Sy | 


Sect. 748, 349 
Seien. & Tenant, &* lt tenant ft. leaſe pur vie vend. rent, oc, 

& apres i moi, ſans heire,@rc. Note, that the Lord by Eſchea 
ſhall diftreine for the rent, and yer the rent was reſerved to 
the leflor and'his heires, but both Aſſignees in Deed, and Af 
ſighee\in Law ſhall have the renr, becaute-the rent being re- 
{erved of inheritance to him and his heirs, is incident tothe 
reverſion, &c. The Guardian, &c. ſhall in the right of the 
heir cake benefit of a condition, by entry or reenter, by the 
common law, 21 H.7, 18, 17. Aſſ.20, 18.Aſſ. pl.18, hb7. f-7, 
Earl of Bedfords Caſe, otherwiſe it is of Aſlignees. 

Si terre ſoit grant a un home pur 2-ans ſur condition gue ſil pay- 
7011t al grantor deins les 24 ans 10, donques 11 .averoit Fee, Ot 
St livery- de fein. ſoit-ſaxt ence caſe, denques le grantee avoit it 
franktenement &+ le Fee ſum. te condition. - ©: ti | 
- - Note, Firſt, A condition precedent. 2, A condition | 
which cteateth an eſtate may -be made by parol without deed. | 
3. Livery, &c. inthis caſc-tmuit be made before the leſſee en- | 
ter 3 for after his entry livery made to him that is in poſſeſſion | 
is void. - 4; Ii nd livery be-made, no Fee fimple doth paſſe. 
5, It is inconvenient-that- the Fee ſhould paſle _— 

Iyery; | 
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livery, &c. 6. Argutzentum ab inconvenienti, is forcible in 
law, vide Seft.60, f0l.216. 4. 


Seft. 350. OP 
Si terre ſoit grant a un home pur terme de 5 ans, ſua condition 
que fel paya al grantor tems les 2 primer ans 40 M. que adongne 
il avant fee, ou anterhuent forſque pur les 5 ans, & 1rvery off fait 
&«. per forte el grant, ore il ad fee ſimple condition, &c, Many 
are of opinion againſt Littleton in this caſe, and their reaſon 
3s, becauſe the Fee {imple is to commence — 
precedent , and thercfore cannot paſle untill the condition 
be performed. And' that T.zzleton here of a condition pre 
cedent , doth -'(-before- performance )- make it. ſubſequent 5 
and they avough: many Authorities, as 31 E. 1. Feoffments 
@- Faits 119. 12 E,2, Vouthe; 265. 7 E. 3. 10. Pl, Com.'272» 
Sayes Caſe. 44E. 3. Attaint 22. 43 Aſſ. p.41.,10 E.3. 39y40» 
to Af, 15 Afſ--161. Pl, Com, 135. Brownings Cale. 6 R. 2% 
tit, quid quris Olatnat, 20. And generally the Books are Gited 
that make a diverſity berween a condition precedent and @ 
condition ſubſequent, 15 H.7.1.4. 14 H-8.18,20. 3 H:6:6.Þ, 
And laſtly, they cite Dycr 10 El. 281, and in Say.and: Fillers 
Cale. Pl. 272. the-opinions of Dyer and Prowne , vide lib. 

fol. 217, As TIE s ei }»; 
- Notwithſtanding all this, there are thoſe thar_defend.the _ 
opinion of Zi: /eton , both by Reaſon and Authority., By 
Reaſon, for that by the Rule of Law, a Livery of Seifin tnult 
pale a prefenit Prechokd, and cannot 'give a Freehold te fi 
turd, '2, Tt cannot Rand'with Reaſon, that a Freehold ſhould 
rerhdin in the 1eflbr;' avainfÞ his own Livery of Seifin, fecing 
— a perſon able 'ro rake it. -A Livery of Seifin cantor 
expect, : LELIY 
| And they ſay' further, "Tharfeging all the Books /aforeſaic 
prove that ſuch a "Condition is'g60d, and that the Livery 
made tothe Leſſee is effeQuail, by:conſequence the Freehold 
and Inheritance muſt paſſe preſently;'or'not art all 3 and -it-i$ 
not rare, fay'they, in o8r Books, that :words ſhall be tranſpo+ 
ted and marſhalled, ſo as rhe Feoffment or Grans mby ho 
| cle, 
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effe&, Pl. 171, Hilland Granges Caſe. 10 Eliz,3.16.8, fol.74. 
Seignior Staffords Caſe. Pl.487. Nichols Caſe, 

And further they take a diverfity in this caſe between a 
leaſe for life, and a leaſe for years. For in this caſe of a 
leaſe for life, wich ſuch a Condition to have fee, they agree 
that the Fee ſimple paſſerh not before the performance of the 
Condition , for that the Livery may preſently work upon 
the Freehold : But otherwile it is in caſe of a leaſe for 

ears. 
: Alſo they take a diverſity between Inheritances that lic in 
grant, and that lie in livery, fel.217, b. | 
They alſo make ſeverall Anſwers to the Authority before 
cited : for, as to the caſe in 31 E. 1. they ſay, That either 
the cale is milreported, or elſe the law is againft the juds- 
ment : 

For the caſe is bur this, T hat a man make a- leaſe of a Ma- 
nour to B, for 20 years, and after the 20 years B. ſhall hold 
the Manour to him and his heirs by 12.1.rent, and (as it muſt 
be intended) maketh Livery of Seifjn 3 in this caſc it is clear 
(ſay they) that B. hath a Fee ſimple ' maintenant, for thereis 
no Cendition precedent, &c. | 

As for the caſe in 12 E. 2. the caſe is, That F. de M, made 
a Charter to F. de Burford of Fee ſimple, and the ſame dayit 
was covenanted between them, That F. de B. ſhould hold 
the ſame Tenements for 8 years, and if he did not pay 100 
Mark zc the end of the term, that the land ſhall remaia to 
F.deB.and his heirs. In which caſe ſay they, there is are- 
pagnmey &c. for the Covenant being made after the Char- 
ter, could neither alrer the abſolute Charter , nor upon 4 
Candition precedent give him a Fee (imple that had a Fee 
bfore. | 
' To all the other Books, viz. 7 E.3. &c, they ſay, that be- 
ing rightly underſtood, they are good law, for in ſome of 


thoſe Books, as in 10 E. 3. 10 Af]. &c. it appeareth, That | 


there was a Charter made in ſurety of the Term, which lay 
they muſt be intended thus, viz. A may, maketh a leaſe for 


years, the leſſee enters, and the leffor makes a Charter , - 
| efſee 


| 


; 


: 
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leſſee, and thereby doth gran urito him, that if he pay unto 
the lefſor 200 Mark during the term, That then he ſhall have 
fee, &c. 

In this caſe, ſay they, there need no livery ſeifin, bur doth 
enure as an Executory grant by encreafing of the ſtate, and 
the fee ſimple paſſerh nor before the condition performed; 
Pl. 487. Nichsls Caſe. And therefore I2::letoi warily putteth 
his caſe made all at one time by one Conveyance, 'and a Li- 
rery made thereupon. - E 

And this diverſity (lay they) is proved 'by Books, 1@ E:3:; 
$4. 32 E.3. Garr. 30.43 E.3.35. 20 Afſ. Pl:20:; 

And they adde, That Litt/etor bad ſeen and conſidered of 
the ſaid Books, and hath fet down his Opinion, &c. Fol: 
118, 4, | | 

Benione leftor utere tuo judicis, nibil enim impedio. Conditis 
benefit que Zona kenign ſen verbor® intens' 
tionem eſt interpretanda, odioſa autem que ſtatum deſtruit trite 
ſecrmdum verborum proprietatem eſt accipienda, Lib.8, fol.ge. 
Frantes Caſe. | | 


Note, aprecedent Gondition to increaſe an eftate' muſt 298 - 


oP and if it become impoſſible, no cſtate ſhall 
rue; 
Regularly when any man will take adyantage of _a Coti= 


_ dition, if hemayenter, he muſt enter, and when he can- ie 
not efiter, he muſt make a claim, becauſe a Freehold and Rv 


Inherirance ſhall not_ceaſe without entry or claim; and alſo 
the Feoffor or Grantor may wave the condition, Pl. 1 33h. 
Browning. | 
If a a bargain and: ſet] land by Deed indented and in- 
rolled, with a proviſo, That if the Bargainor pay &c. thar 
then the ſtate ſhall ceaſe and be void, he payeth the money, 
the ſtate is not reveſted in the Bargainor before a. re-entry. 
Andſo it is if a bargain and fale be made of a reverſion, re- 
mainder, advowſon, rent common, &c, L. 2: f.50. Sir Hygh 
Cholmleys Caſe, fo.218. vide & nota. | 
Bat the (aid Rule hath divers Exceptions : | 
. 1, In this prefentcaſe of — for that be can make . 
2 ng 
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effe&, Pl. 171, Hill and Granges Caſe. 10 Eliz, 3.46.8, fol.74. 
Seignior Staffords Caſe. Pl.487. Nithols Caſe, 

And further they rake a diverſity in this caſe between a 
leaſe for life, and a leaſe for years. For in this caſe of a 
leaſe for life, with ſuch a Condition to have fee, they agree 
that the Fee ſimple paſſeth not before the performance of the 
Condition , for that the Livery may preſently work upon 
the Freehold : But otherwiſe it is in caſe of a leaſe for 

ears. | | 
: Alſo they take a diverſity between Inheritances that lie in 
grant, and thar lie in livery, fol.217, b. | | 
They alſo make ſeverall Anſwers to the Authority before 
cited : for, as to the caſe in 31 E. 1. they ſay, That either 
the calc is milreported, or elſe the law is againſt the juds- 
ment : | 

For the caſe is but this, T hat a man make a: leaſe of a Ma- 
nour to B, for 20 years, and after the 20 years B. ſhall hold 
the Manour to him and his heirs by 12.1.rent, and (as it muſt 
be intended) maketh Livery of Seiſſn 3 in this caſc it is clear 
(ſay they) rbat B. hath a Fee {imple maintenant, for theres 
no Cendition precedent, &c. | | 

 Asfor the caſe in 12 E. 2. the caſe is, That F. de M, made 
a Charter to F. de Burford of Fee ſimple, and the ſame dayit 
was covenanted between them, T hat f. de B. ſhould hold 
the ſame Tenements for 8 years, and if he did nor pay 109 
Mark at the end of the term, rhar the land ſhall remain to 
F.deB.and his heirs. In which caſe ſay they, there is are* 
pugrancy &c. for the Covenant being made after the Char- 
ter, could. neither alrer the abſolute Charter , nor upon 4 
Candition .precedent give him a Fee (imple that had a Fee 
bfore. 

To all the other Books, viz. 7 E.3. &c, they ſay, that be- 
ing rightly underſtood, they are good law, for in ſome ot 
thoſe Books, as in 10. E. 3. 10 Af]. &c. it appeareth, That 
there was a Charter made in ſurety of the Term, which lay | 
they muſt be intended «thus, viz. A may, maketh a leaſe for | 


years, the leſſee enters, and the leffor makes a Charter . - | 
eee 
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leſſee, and thereby doth pranp urito him, that if he, pay unto 
the leſſor x00 Mark during the term, That then he ſhall have 
ſee, &C. 

Ia this caſe, ſay they, there need no livery ſeifin, but doth 
enure as an Executory grant by encreafing of the ſtate, and 
the fee ſimple paſſerh not before the condition performed; 
Pl. 487. Nichols Caſe. And therefore Lzzletori warily putteth 
kis caſe made all at one tinie by one Conveyance, and a Li- 
rery made thereupon. - . 

And this diverſity (Cay they) is proved 'by Books, 1@ E:3:; 
$4.32 E.3. Garr. 30.43 E.3.35. 20 Aſſ. Pl:20. 

And they adde, "That Littleton had ſeen and conſidered of 
the ſaid Books; and hath fer down his Opinion, &c. Fol: 
118, a, | | | 

Benione leftor utere tuo judicio, nibil enim impedio. Conditis 
bnfiiths que Faint levigne pat. verbor® intents" 
tionem eſt interpretanda, odioſa autem que ſtatum deſtruit ftrifte 
ſecundum verborum proprietatem eſt accipienda, Lib.8, fol.go. 
Frantes Caſe. | 

Note, aprecedent Gondition to increafe an eſtate muſt 298- | 
A_ and if it become impoſſible, no cſtate ſhall 
rue; 

: Sepenly when any man — — of a Coti-\ 
ition, if hemay enter, he muſt enter , and when he can- 

not etiter, Fe maſt make a claim, becauſe a Freehold and hk 
Inherirance ſhall nor_ceaſe without entry or claim; and alſo | 
the Feoffor or Grantor may wave the condition, Pl. 133.6. 
Browning. | 

If 4 man bargain and: {e}| land by Deed indented and in- 
rolled, with a proviſo, Thar if the Bargainor pay &c. that 
then the ſtate ſhall ceaſe and be void, he payeth the money, 
the ſtate is not reveſted in the Bargainor before a. re-entry. 
Andſo it is if a bargain and fale be made of a reverſion, re- 
mainder, advowſon, rent common, &c, |. 2:f.50. Sir Hygh 
Cholmleys Caſe, f6.218. vide Er nota. Sel 

Bar the ſaid Rule hath divers Exceptions; | 
. t, In this prefentcaſe of O__ for that be can _ 
n 
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no entry, he ſhall not bedriven.to make any claim to the re 
verſion, for ſeeing by conſtruction the Freehold and Inhe. 
ritance pafſeth maintenant out of the leflor : by the like con- 
irugion the Freehold and Inheritance by the default of the 
lefſee (hall be reveſted in the lefſor without entry er claim, 
[.1.f.174- Digs Caſe, 20E.4.19, 20H.7.4.6. 

2. If Igranta rent charge in fee out of my land upon 
condition ; if the condition be broken, the rent ſhall be 


extin&, &c. | 

3. If a man make a feoftment unto me in fee upon con» 
dition that T ſhall pay unto him 20 1. at ſuch a day, &c. before 
che day I let unto bim the land for years, reſerving a rent, 
andafter fail of payment, the feoffce ſhall retain the land, 
&c, and the rent is extin&, 8&c. for that the feoffor could 
nor enter, &c. for he himſelf was In poſſeſſion, and the.can- 
dition being collaceral, is not ſuſpended by the leaſe : other- 
wiſe it.is of rent reſeryed. 

If a man makea leaſe for 40 years, and the lefſar grant 


CS 


the reverſion to the lefſee upon condition , and after the | 


condition is broken , the term was abſolutely ſurrendred, 
And the diverſity is when the lefſor grants the reverſionto 
the leflee upon condition , and when the leſſee grants or ſur- 
renders his eſtate to the leflor, for a condition annexed to a 
ſurrender, may reveſt the particular eſtate, becauſe the ſur- 
render is conditiona), Burt when the lefſor grants the reyer- 


fion to the leſſee upon condition, there the conditionis an- | 


nexcd to the reverſion, and the ſurrender abſalute, 7 B.4-29, 
14 E.4q.6.45 E.3.8 E.2. Af. 395. A Guardian in Chivalry 
took a Feoflment of the Infant, &c. 50 B.z.27. Fide lib. 
f0.218.b, 


POmemam m 


en > - 
o 


Ou le feffor poit lojalment enter pur le condition enfreint Erc. Ul | 


nad franktencment devant ſon entry 6. $.351. 
Set. 352. 
Ir is neceſſary when a day is limited, to adde to the con- 
dition, that the Feolſes 2” Hr bales do perform the conditi» 
on ; but when noe time is Iimited, then the Feoffee at bis 


peril muſt perform the condition during his life (Rm 
\*17 


SEPITRn =aarngy uy > 09 oeenes 
5 a A er nn CC COoo£— 


Of Eftates ſur Condition. 225 


there be no requeſ} made) or elfe the Beoffov or his heirs 
mfy Fe=2Ntere en che Feoffee is co. give the land to P. 
te Feoffor and his wife in Fail before Micchackmas, 8c. and + 
if the Beoffee dye before the day, the Rare of the heir of the To * j 
Feoffee ſhall be abſoJute, 15 MH.7.v3. 33 H.6.26,27. g Blix, 
Djer 262 Pl. 45 6lib.2.f.39. Scignier C:ompvels Cate. j 

If a man make a teoftmenc in fre upon concition titat 
the Feoffee ſhall make a gitr in Tail co che Feoffor, the re- 
mainder to a ſtranger in fee, there the Ecoffce hath rime dus 2.26, 
ring his life, becaule the Feoffor who is party and privy to the | 
condition, is-to fake the firſt eftaxe; Burif rhe condition 
nects make a gifrin- Failite-a ſtranger, the remainder to the 
Feoffor i fee, there the Beeff:e oughtro doir in convenican 
time, for thar the ſtranger is nor privy tothe condition, and 
be ought to have the profits preſently. 

A eonditien- chat is ro create an- cate, is ro be performs 
ed, by conſtru@ion of Law, as near the condition as may'bey 
*#d xcording ro-the- intent of the condition, albeit the let- 
rey Cc. canner be-performed, Bue otherwiſe it is of acon- 
dirion that deftreycttt- an eftare , for that is to be rake 
ftrialy, unleſs ir be in cercain ſ-ecial Caſes, &c. As if a mary 
mongage his land to , upon condition, that if the Mort- 
gagor and 1.S, pay 20 s. at fucha day ro the Morrgagee, that 
thew ie ſal} re-enter, the Morrga or dyech- before the day 
}.S. pay-che- money to the Mortgagee, this isa-good perfor- 
mes of the condition. But if a mart make a leaſe tro two: 
for years, witha proviſo, if the lefſces dye during che term, 
theleflor ſhall re-enter, oneleflce alien bis part and dye, the 
leflor cannot re-enter, but the Aflignee ſhall enjoy the term 
{o long as the ſurvivor liveth, becauſe the leaſe by che proviſo 
i$n6t-ro ceaſe riſf both be- dead, 30 H.8, Condition: By, 19%: 
33 H.8, 7oyntenants. B/,62, 


Note a diverſiry, when the froſſe cart for then the coft- 
dition is broken 3 and when the feoffor dycth, tor then the 
eſtateis:t0-be made as near theinrent of the candition as may 
be, 2 H. 4:5. f0.219b: © 

Note, That after the deceaſe of the busband, the ſtate tis 

Q3z | No$p 


226 Of Eftates ſur Condition. 
not to be made to the wife, and the heirs of her body by 
her late husband ingendred, and ſo to have an eſtate of Inhe. 
ritance, as fhe ſhould have had by ſurvivor, if che eſtate had 
been made according to the condition, but onely an eſtate for 
life without impeachment of Waſte &c. 

Sans impeachment per adtion de waſte, extends but to the 
aQion, &c, Lib.11. fo.83.1.9.}.9.(.2.23. 


Scit. 353, 354. 


8 | Note, Thac the feoffee hath time during his life to make 
| 2-2-5 the eſtate, unleſs he be reaſonably required by them that are | 
|» to takethe eſtate. This is to be intended of parties or pri- 
b vies, and not of meer ſtrangers, for there the ate muſt. be 
- made in convenient time, fo.220.4. 
 Sifeoffment ſoit fait ſur condition que le feoffce re-enfes | 
offor pluſors homes, a av. & tener a eux, & a [our heires &c, 
& touts ceux que devient ay. eſtate mor* devant afc' eſtate fait 
aeux, donque doit le feoffee faire eſtate al heire celuy que 
ſurveſquiſt de eux, a aver & tener a luy, & les heires celuy | 
que ſurveſquiſt, 220.0. ; | 
The reaſon wherefore the Habendum is thus limited &c, | 
is, for that if it were made to the beirs of the heir , then 
ſome by poſlibility ſhould be inhericable te the land, which 
ſhould not haye inherited if the eſtate had been made to 
the ſurvivor and his heirs, and conſequently the condition 


broken. 
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Sef;355, 356. 


Of Diſabilities, ſome be by a& of the party, and ſome 
by a& in Law, and ſome by a& in praſenti, and ſome in 


futuro. 
The fteoffee is dilabled when be cannot convey the land | 


over according to the condition in the ſame plight, quality 
and freedom, as the land was conveyed to him, 13 H.7,23h 
32 E.2, Barre 264+ 21 Aſſ.28. 38 Af. pl.7. | 
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Seft. 357. 


Si le Feoffee ſur condition d'enfeoffer un auter,&c. fait leaſe put 
ans acommencer al jour a vener;, this is a preſent diſability and 
cauſe of entry, for that the landis not in that freedome, &c. 
as it was conveyed to the Feoffeel $hd afrer the State made 
over according to the condition the land ſhall be charged 
therewith. /.2. f.59,60. 7ulius wimingtons cale. 

Plight ſignifieth nor onely the eſtate, but the habit and qua- 
lity of the land, and extenderh to rent charges, and to apoſſi- 
bility of Dower. Fide S.289. fo.221.b. 

If the feoffee were married at the time of the feoffment,then 
the dower can be no diſability, becauſe theland ſhall remain, 
&c. as it was at the time of the feoffment made unto him. 

The Feoffee being diſabled at any time, though the ſame 
continue not, yet the Feoffor may re-enter, 

And note a diverſity berween a diſability for a time on the 
part of the Feoffee 3 and on the part of the Feoffor. For ifa 
man make a Feoffment in fee upon condition, that the Feoftee 
before ſuch a day ſhall re-enfeoffe the Feoffor, the Feoftce ra- 
keth wife, and the wife dieth before the day, yet may the Feof- 
for re-enter for that, maintenant by the diſability of the Feoffee 
the condition is broken : But ſo ic is not by the diſability of 
the Feoftor, or his heirs, for if they perform the conditian 
within the time it is ſufficient. 21 E.4.55. Trin.18 El. ix C.Bay. 
Sir Th. 31ats caſe. 


Seft. 358. 


If the Feoffee be difleiſed, and after binde himſelf in Sta- 
tute Staple, &c. or take wife, this is no diſabilicy in him, for 
that during the diſſeiſin, the land is not charged therewith, 
&, F9.222.4, Note,there are other diſabilities implied. 18 Aſſ. 
pl. ulttmo. 19 E.3.39. Lib.z. f0.80.b. Snr. Cromwels calc. 

It a man grant an adyowſon upon condition that the gratt= 
tee ſhall regrant the ſame to the grantor in tail. In this caſe 
if the Church become yoid before any regrant, or before 

| O 3 any 
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any requeſt made by the grantor, he may take adyantage of 
the condition, becauſe the Advowlon is not in the ſame 
_ plight, 8c. P.14. E/. in Com.ban. 

If the Feoffee ſuffer arecovery by default wpen 2 fained title, 
before exccurion ſued the Feofier may xeenter for this dilabili» 
by. 44 E-3-9- . 

Seft. 359,369. 


If an agreement be made berween two, thatthe one ſhall 
infeoffe the other upon condition in ſurety of the paiment of 
certain mony, and after the livery is maderohim, and his heirs 
oenerally, the Stare is ho[den by ſometo be upon condition, 
in as muck as the intent of the parties was not changed at any 
eime,burcontinued ar thetime of the livery. 34 Aſſ.pl.1.13 E.z, 
E ſlopp.177- 

On Feoſfment ſur condition que lc Feoffce ne alienam a wulluy, 
ceſt condition eſt void. So it is of a deviſe, grant, releaſe,contr. | 
mation,&c., whereby a fce {imple doch paſſe. 33 Af.11. Do. | 
e&+ St. 39.124.13 H.7. 23, 21 4.6.34.4, 8 H.7,10.b, Arg. | 
avſnrdo. Vide $75 22.f0.213.0. Vide, &c. 

Tniquum eft ingenuzs hominibus non fe liberam rerum [uarum | 
aljenationem 3 & rerum ſuarum quilibet ell _— as 
&- Reg. Nonwdet patium de re mea-non alic » Bat thele | 
are 6; be tdod of conditions Eos pony grant dr 
ſale ic (eIf, in reſpe& of the repugnancy, and not to any other 
collaterall thing, 

Some have ſtid thata man may grant a rent charge newly 
ercated our of Lands to a man and his heirs upon condition, 
that he (hail nor alien that, thatis goad, becauſe the rent is 
his owne creation, bat ir is againit rhe reaſon of Litt{ov0n, 
&c. 

Before the Scature of - ©:;42 emp. ter, the Lord might have 
reftrained the alienation of his T'enant by condition, becault 
the Lord had a poſſibility of Reverterz and ſo it is in the Kings 
czſc at this day, becanſe he may reſerve a tenure to himſelte, 
14 H.4. 13 H.7.23.21 H.7.8.1.5.56. Kmnghts calc. | 

{f A. be ſcilcd of bl, acie in fee, and B, infeoffe him of wh. 
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acre upon condition, that A. ſhall not alien B, acre, the condi= 
tion is good; for it is annexed to other land,and ouſter nor the 
Feoftce of his power toalien the land whereof the Feoffemenc 


was made, and fo no repugnancy,&c. And lo it is of gifts, or 
lales of Chatcels reals, or perſonals. | 


Sed. 361. 


If a Feoffment in fee be made upon condition, that the 
Feoffce ſhall nor infeoffe F.S, or any of his heirs oriſſues,8&c. 
this is good. Pl.Com.77.0. 8 He7.10.b.21 E.4.47 .0. 

If the feoffce in this caſe infeoffe I, N. of intent that hee 
{hall infeoffe LS. this is a breach of the condition 3 for, quands 
aliquid prohibetur fieri ex direfto, probibetur &+ per obliquum.Fo. 
223.h,10 H.7.11.0.0 St. 124. 13 H.7.23. lnancient Deeds, 
&c, there was commonly a clauſe, 2 uod licitum fot ; 
rem data dare vel vendere cut voluerit, except. virks Religiofss et 
Tudeis, Brac.l,1, f0.13,2. 


Seft. 362. 


A double Neg. inlegall conftru&ien, ſhall not hinder che 
NTT Jane H.7.11. ide $.220, 

It a man make a Leaſe for years, or for life upon condition 
that they ſhall not gramt over theireftate, or let the Land to 


_ this is good, and yet the grant or Me Bn | ” 
'F. ir 


ull. 21 4.6.33. 31 H.8. Dy.45. 27 H.8.17,19.;%; 

Duilibet poteſt remmciare jurt pro ſe introdutto. Dy.33 
48 ,49. hib.6.40,41. Sir Ant. M:ldmayes caſe. + 

Noe, that ro eſtate tail, &c. there be divers incidents. 
1, To be diſpuniſhed of waſte. 2. That the wife of the do- 
nee in tail ſhall be endowed, 3. Thie Husband,&c. ſhall be 
Tenant by the Curtefie. 4, That, Tenant in tail may ſuffer 
x*common recovery : and therefore if a man wake a gitt 
intail upon condition to reſtrein him ef any of theſe inci- 
dents, the condition is repugnant and void in Law. 22 E.z: 
. 17 El. 343. Dy, And nore, that a collatetall warranty or 
a lineal with Aﬀſets in reſpe& of the recompence, is not re- 
rained by the Statute of Doxis Cond. no moreis the Com- 

| f O 4 mon 
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mon recovery in reſpe& of the intended recompence, 13 H,z, 
24.6. 2: 

If a man make a feoffment to a Baron andfeme in fee, upon 
condition that they ſhall not alien, to ſome intent this is good, 
and to ſome intent it is yoid : forto reſtrain an alienation by 


Feoffment, ar alienation by Deed, it is good, becauſe ſuch an 
STE IRTT 142bTe: but to reſtrein BEE, ali- 


alienation 1s in, 
enation by fine is repugnant and void, becauſe it is Jawfull 
and unavoidable : Whatſoever is prohibited by the intent of 


any A of Parliament, may be prohibited by condition, 


Seft.363» 
| | op 

A man makes a giftin tail to A, the remainder to him, and 
to bis heirs upon condition that he ſhall nor alien : ſome are 
of opinion, that this is a good condition, and ſhall defeat the 


alienation for the eſtare tail onely, and leave the fee fimplein . 


thealienece ; for that, the condition in Law extends onely to 
the eſtate tail, 11 H.7.6. &c. f0.2 24.4. 

But a gift in tail may be made upon condition that tenant 
in tail, &c. may alien for the profit of his Iflues, 


Seft. 364. * Nota. 


Home poit doner terres en tailc ſur condicion que fi le ten« 
nant en le taile ou ſes heires alienont en fee, on en taile ou 
Pur terme daur. vie, &c. '& auxy que (i touts iflues yeignants 
de] Tenant in taile ſoient morts ſans iſſue ; que donques bien 
lirroit al donor & a ſes heires d* enter, &c, 8 partiel yoy le 
droit del taile poit ere ſalve apres diſcontens-1n'al iflue enle 
raile, fiaſs' y ſoir, iſfint que per voy dentre de[ donor, ou de 
{es heirs, letaile ne ſerra my defeat per tiel condition. Little- 
ton to make the condition good, addeth an alienation which 
amounted to a wrong;: and he reſtraineth not the alienation 
.onely, buradded, and die without iflue,- to the end thar the 
right of the eſtate in rail might be preſerved, and nor de- 
feated by the condition, bur- might be recovered again by 
the iflue in tail in a Formedon. vi plures conditiones aſcri- 

| pr 


Is PT +0 


pau > — —" 2. — 38... 


om woe OS 7 T9 er EERee > we ”_.—_ 


oo a 


on we" 5 W—_ TO ee > ”.—_ 


a 0 VOIP PU on 


Of Eſtates ſur Condition. 23k 
2 fuerunt donationi conjunRim omnibus E parendum, 8 ad 


rexicatem-copulative requiritur quod utraque pars fit vera. 
Brdcel.2.f0.19+ P1.76. wimbeſh cale, and 107, Fulmerſtons caſe. 


' But, ſj diviſsm, cuilibet, wel alteri corum ſatis 8 obtemperare & in 


digqunts. ſufficit alteram partem eſſe veram. 

If a man make a Leaſe to the husband and wife for: 21. 
yeares, if the husband and wife, or any child between them ſo 
long ſhall live, and then the wife die without iſſue, the Leaſe 
ſhall continue, for the disjungive refcrreth ro the whole; Pl. 


. 30 El.Com.ban. Baldwin and Cock, Trupennies caſe 3 and ſo it 


isifany uſe be limited to certain perſons, untill A. ſhall come 
from beyond Sea, and attain unto bis full age, or die; if he 
doth beyond Sea come from, or attain to his full age, the uſe 
doth ceaſe, H.35 El, Trans per ſur. Mordant.ban.R. 


Seft. 365. 
Ile common erudit. que home per plee ne defeatera aſc 
eſtate de EE ESN per force daſc' tiel condition. Sin que 


il moreq#-le e condition en eſcript, &c, Si non en 
ſpeciall caſes, &c, Mes de chattels reals, ficome de Leaſe 


' pur ans,auterment eſt; 8 iflintE de dones & grants,de chartels 


perſonals, and contraRs perſonals,&c. 


Be the aion real], perſonall, or mixt, if a condition be to #255, 


defeat a freehold, it is Reg. true, that a Deed muſt be ſhewed 
forth in Court Becauſe every Deed ought to approve ic ſelf, 
that icbe ſufficient in Law, and that the Court ſhall adjudge: 
and ſecondly be proved by others, and this concerns matters of 
Fac, as ſealing and delivery, and belongs to the jurors. 9 E.4. 
25,26, 14 H.8.22.þ. 28 Af[.pl.1, 1.10. fg.g2. Dr Layfields caſe. 
11 H.7.22,b, == 
Upon a gift in tail, or a Leaſe for life a rent may be reſer- 
ved withour deed, but a condition with re- entry cannot bere- | 
ſerved without deed in this caſe. 45 F.3.21.4. 
By the Stature of 3 and 4 E.6. c4.4. and 13 El. ca. 6. the. 
exemplification or confſtat under the great Seal of the inrol- 
ment of any Letters Patents made'fince the 4 of Feb.27 H.8. 
or after to be made, ſhall be ſufficient to be pleaded = 
| (h ewe 


OS 
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ſhewed forth in Court as well againſt che King, as any other 
perſon by the Patentees themſelves, 8c. Dyer 1 El.167, 12 þ, 
T7328. | 

Acouſtat Infbeximus, &c. onght to be had onely of che in- 
rolment of Kecord,and no deed, &c, can beinrolled, unlefle (| 
itbe duly and lawfully acknowledged, Lib.8.f0.8. The Princes 
caſe. l:5.fe.5 2,5 3- Pages cafe. 

If Gardian in Chivalry in right of theheir enter for a con- 
dition-broken, he ſhall plead the ftare upon condition without 
ſhewing of any Deed, becauſe his inrereſt is created by the 
Law 3 and ſoir is of a Tenantby State Merch.8&c. and of Te- 
—nantin Dower,&c. 20 H.7.5.35 H.6. Manors des faits 11.þ. 

But the Lord by eſchear albeir his eſtate be created by law 
ſhall not plead condition to defeat a freehold withour ſhewing 
of it, becauſe the Deed doth belong unto bim. A Tenant by 
the Curtefie ſhall nor plead acondition made by his wife, &c. 
without ſhewing the Deed, 

But leflces for years, and all others that claim by any con- 
veiance from the party,ot juſtifie as ſervant by commandment, 
&c. muſt ſhew the Deed, 14 H.8.8. Pl.149. 

R. brought an ejeQion firme ag1inſt E, of the Manor of D. 
which he had for years of the demiſe of C. &c. E. maintained 
his entry,&c. and ſhewed no deed, and the plea was good, be- 
cauſe the thing was executed, Yide le caſe ſ0,22.6.4- 44 E324. 
Nora the detendanc being iflue in tail was remitted to the 
eſtate tail. 

If land be morgaged upon condition, and the morgagee let- | 
teth the lands for years, reſerving a rent, the condition is pat | 
formed, the morgagor reenters, 4n an a& of debt brought for 
che rent, the leſſee thall plead the condition, and reentry with: | 
out ſhewing forth the Deed. 45 E, 3. 68, Finch. 10 H.4 


If a woman giveland to a man and his heirs by deed, or | 
without generally, ſhe may in pleading averre-rhefame to bee 
cauſa mairim. prolocuti, albeit the hath nothing inwriting to | 
prove the lame. 9 E. 4.25, 26. 14 HS, 22,6. YT H+7. 22, þ | 
F.N.B. 205.0, 


Item 
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Sei. 366. 


119m Cont. que home ne poit en aſc” att plead” ut condlition 
gue concerne le franktenement, ſans manuer eſcripe de ceo 3 encore 
2614 home ft re aid (ur tied condition per verdift de 12. homes priſe 
dargeen Af. deno. difſ.&c. Vide Src. | 
 Judicium, elt quaſi juris ditum. 7.8. fo.15 5.1.9. f.13.1.11. 
410, Exfactojus oritur. fo.266.1/ide ec. -p 
Omnis concluſioboni & veri judicii ſequitur ex bonis &'ve- 
rispromifſ. & di&is Juraror. Trin.z3 E.1. in Theſaur. wile 
rinutile non vitiatur, M, 28 El. & 29g. Gomerſhall account 
in BanR. 22 E.z. Ceflavit 25-5. 484,485, 
If the matter and ſubſtance of the ifſjue be found, it is fuffici- 
ent. S.58. 35 Aſ.8.1 .4.6.b. 27 H.8.22.b.Pl.515.1.4.f.53. 
Raulins-cate, and Pledals cable, Hz 1.E!, Sution, e&c. Comban. 
Eitoppef which bind the intereſt of the Land, as theraking 
of a leaſe *'of a mans own land by deed indent See. being 
ſpecially found by the Jury, the Court ought to judge accor- 27 4- 
ding to the ſpeciall matter ; for albeic eftopper Reg. mult be 
pleaded and relied upon by an apt cenclufion, and the Jury is 
ſworn ad verit. dicendam, yer when they finde teritatem ſatti, 
they purſue well their oath, agd the Court ought to judge ac- 
cording to law. | So may the Jury find a warranty being given 
in evidence, though ir be not pleaded, becauſe it bindeth the 
right, unleſſe ir bee in a writ of right, when che Melc, is joy- 
ned upon the Meer right. 34 £.3z. Droit 29. 
After the 1e:die recorded, oe Jury cannot vary from 1 4 
I. Fremans cale, 11 H.4o2. 20 Aſſ.12. 5 Hy 22 372, ow. 
: An ifſue found by verdi& ſhall always be intehded true __— 
till it be reverſed by arraint, and thereupon, &c. no Sypcrſedcas 
is grantable by Law. | 
If che Jury after eyidence ac Bar, &c. do at their own charges 
eat or drintt Uther before or after they be agreed' on their ver- 
di&,it is finable, bur ic ſhall aot avoid the verdict. P. 24 H.8. 
uſt. Spilman Ban. R. 29 H. 8,37. Dicr P, GE, 6. Com, Ban. 
I19,4.16,17, 24 E.3:75. b Th 
e 
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The King cannot be Nonſuir, for he is eyer preſent in 


. Court in judgement of Law. 21 £,3.18. 
The condition js executed by re-entry, and yet the Leflor 


after his re-entry, ſhall not plead the condition without ſhew- 


ing the deed, becauſe he was party and privy 40 the condition, 
for the parties muſt ſhew forth the Deed, unleſle ir be by the 


- aR andwrong of the party 3 bur an eſtranger which is not pri- 


vy tothe condition, nor claimeth under the ſame, ſhall not 
after the condition is executed in pleading, be forced to ſhew 


forth the Deed. Pl. 92, g H.7.3. Lib.g.12,13. Downams caſe, 


31 Aſſ.p.21. 10 H.449. | 
Note, that a ſpeciall yerdi& or at large, may be glven in any 
aQion, and upon any iſſae, bethe iflue genera!l or ſpeciall, 
$ E.4.29. 11 Eliz. Dyer 283,384. Bo 
Diſcretis 2 diſcernere per legem quid ſit juſtum, Si 4 jure diſce- 
das, vagus eris, & erunt omnia omnibus incerta. 1.10.f0.4. caſe de 
Sewers. 
Seft.3 67. 


Averdi& is twofold. 1. A verdi@ at large, or a ſpeciall 


- verdia, becauſe ic findeththe ſpeciall matter, &c, Or leaves it 


ro the judgement of the Court. 2. A generall verdi&, thar is 
generally found according tothe iflue, as if the ifſuc be not 
ovilty, co finde theparty guilty, or not guilty generally, &c. 
There is alſo a verdi& given in open Court, and a priyy wer- 
di& given out of Corr before any of the Judges of the Court. 

To finde the ſpeciall matrer is the ſafeſt way for the Jury 
where the caſe is doubtful, 


Seft. 369. 
Leaſe pur vie rendt. rent & re-entry ſur condition, &c. 


 &ceoeſt ſans fait ; leflor enter pur non payment, &c. leſſec 


enter (ur le lefſor etluy.difſeiſt; &c. en c& caſe le difſeiſce ni- 
vera Aff. et enc* fi le leflee foir pl', et le leffor defendant, i] 
bar. ſe lefſee par verdiQ de Af. &c, Mes en ceo cale lou leflee 
eſt defendant fil ne voile plead le leaſe pur vie, &c, en 
bar. mes plede nulto;t nul diff. donques le leffor recoPera 


pcEr 
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per Aſze, 4 EL. Dyer 207. 8 EL, Dyer 246. A leale for life, 
the reverſion co the Plaintiff was a good barre in Aſſize, and 
alſo that a leaſe for years, the reverſion to the Plaintiff might 
be pleaded inan Affize 3 and ſo of a Feoftmemt with War- 
ranty. 

And note a diyerlity, viz, of a leaſe for life, the Tenant - 
ſhall plead ic in barre. Bus in caſe of a leaſe for years, or of .., 
an eſtate of Tenant by Statute or Elegit, the Defendant ſhall | 
not plead in barre, as to ſay, 4{/. no#, &c. but juſtifie by force 
of the leaſe, &c. and conclude, & iſſint ſans tort. Andif 
the Tenant of the Frechold be not named, he ſhall plead Nu[ 
tenant de franktenement xoſme cn le breve;z and in the caſe of 
the Feoffment with Warranty, he muſt relye upon che Ware 
ranty, 18 E.4.10, 12 Aſſ.38. 


Seft. 370. 


$i Indenture ſoit bipartite, ou tripaitite @dc. touts les parts 
del endent” ne ſont que un fait enlcy, & cheſe” part del endent? eft 
auxi de grand force &+ coffett, ſecome touts les parts enſemble, 1x. 
fol, 20, Stiles Caſe. An Indenture may be without words, 
but nar by words without indenting. A Deed poll, becauſe ic 
is cut even, polled, &c, 

Note, That if the Feofftor, Donor or Leffor, ſeal the part 
of the Indenture belonging to the Feoffee, &c, the Inden- 
ture is good, albeit the feoftee never ſealecth the Counterpart 


belonging to the feoffor, f0.2 29.2. 9 Ec4. 18, Pl13q, 


Set. 371,372. 


A commiun obſervantia non eſt recedenduum, & minime mutan- 
de (ut que cert* babuerunt interpretationem ; M agiſter rerun 
vſus, 17 El. Dyer 342. 12 H.4.12. 30 afl.zi, L 
It is provided by che Statute of 38 E.z, cap.4. That all 
penal bonds in the third perſon be void ; wherein ſome of > 7 
or books ſeem to differ &c. But the Statute was principally 
intended of the Courts of Rue; in which Courts bonds 
were taken in the third perſon : So as ſuch bonds made out 
« the Realm are void, but other bonds in the third per= 
| lon 


ſ, 
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ſon are Reſolved to be good, as well as Indentures in the third 
perſon, 40 E.}.t. 2 H 410, 8 E.4.5*+ 
Byevie via per axerppla, longe per precepta: Tris 2 ſafe thin 
to follow approved Prefidents; for, Nibil' fornnt moentun of 
& perſettum. | 
SefF. 273. Fol.230.b. 


$; en Pendenture fait at le 3. perſon, on er le 1. perſon mention 
foit fait que le grantor avert miſe ſolement fon ſcale &f nemy lt 
grantee, donques eſt UV endent* tantſolement le fait le grantor. Met 
tou mention eſt fait que te grantee ad miſe ſoa ſcale ec. donques 
il eſt le, fait 4 ambideu# Sc. 

ThSkeoff:e is no way made party to make ir, being made 
in the fickt perſon, bur onely by the elzule of putting his Seal 
therrunto. Vide Lib. &c, 


Seft. 374: 

If A. hy Deed indemed berween him and B, let lands to 
B. fcr life, the reminderto C, in fee, reſerving a rent 53 Fe- 
nant for life dyeth, he in remainder entreth into the. lands, 
he ſhalt be bound to pay the rent, becauſe he agreeth to have 
the iands by force of the Indenture, 5o F.z2. 3H. 6. 26.b 


_ f6.23 1-4. 
> An Indenture of leaſe is ingrofſed between A. of the one 


pare, and D. andR. of the other part, which purport # | 


ecmile for years by A. to D. and R. A. ſealeth and deliver- 


The Defendant pleaded, Thar it is proved by the Indet- 
core, that the demiſe by Indenture was made to D. and R 
which R. is in full life, and not named in the Wrir, Judg® 


- went of the Wrie, The Plaintiff replicd, Tha R. did n& 
yer 
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ver ſeal and deliver the Indenture, and ſo.his Writ, was good 


zgainſt D, ſole. And.there.the Counſel. of the Plaimiff took 
a diverfity berween a rent reſerved, which is. parcel: of the 
leaſe, and the Jand charged therewith, and a ſum in groſs, 
2s here the 201. is 3 for as to the rent, they agreed, Thar by 
the agreement of R. to the leaſe, he was bound to pay- it, 


bur for the 20-1, that is a ſum in grols, and collateral co: the - 


leaſe, and not annext to the land, and groweth due onely by 
the Deed, and therefore R. ſaid he wasnot chargeable chere= 
with, for that, he bad nor ſealed and delivered the Deed. 
Butin as much as. he had agreedto the leaſe which was made 
by Indenture for the hed ogra, and for that R. was 
nat. named in the Writ, ir was adjudged. that the Writ did 
abaie, 38 E.3.8.2. vide 44 E.3.11,12. 

Dui ſentit commodum, ſentire debet &# ones : & tranſet terra 
£4418 ONGT Ce 

Sei. 375. 


Le ſeeffor poit pledere condition en fait Poll 3 pur ceo que il eff 
muy al fait &c. E: 
Feliz qui pots? recum-cognoſcere cauſas, 
Et ratio welior ſemper prevalet, Fol.23 1b. 
If the Deed remain in one Court, it may be pleadedin 


another Court without ſhewing fotth © Quia lex non cogit ad 23 


 impoſſubilia, 40 Af. 34. 1.5.75. hb. i#ymoks. 12 H,4.85; F, 


NB. 243, "OP 
C6b, 37 - 


When divers do a Treſpaſs, the Gmeis joynt or ſeveral, 2 


& the will of him.to whom the wrong is doac 3 yet if here- 
leaſe to one of them , all are diſcharged, becauſe his own 
Deed ſhall be taken moſt ſtropg againſt himſelf5 bur other 


wiſe itis in caſe of Appeal of Death, &c. As if two wo- 


men be joyntly.and ſeverally bound in an Obligation, if the 
Obligee releaſe to one ot them, both are diſcharged 5 and 


Fe 


lecing the Treſpaſſers are parties and privies in_wrong, the 6G. 
ve all nor plead a Releaſe to. the other, nichaur ſhewing, 4 s | 
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. 


of it forth, albeit the Deed appertain to the other; 27 E,;; 
83. 13 E:4-2. 15 E.4.26, 21 E.4.72. 22E,4.7. 13 H.8.10, 
34 H:8. eſtrange al fait 21, | 


Sea. 377. 


Semper quzre de dubils, quia per rationes peryenicur 
ad legirimam rationem, &c. Ratio, eft radius diyini ly: 


minis. 
If a man hath an Obligation, though he cannot grant' the 


ghing in aQion, yethe may give or grant the Deed, vix. the 
Parchment and Wax to another, who may cancel, and uf: 
theſame at his pleaſure, 
Omnia prexſumuntur legitime faQa, donec probetur in cot- 
trarfum. Injuria non preſumitur, fo.2 3 2.6. 
There be three kindes of unhappy men : 
x. Qui ſcit, & noa docet. Infclix cujus nulli Capientit 
odelt. | 
A 2, Qui docer, & non vivir. Infelix qui re&a docet cum 
vivit Inique. : | 
3. Quineſcit, & non interrogar. 
Infelix qui pauca ſapir ſpernitq; deceri. 
Inter cun&a leges, & percunRabere doRos, 


Seft. 378. 


Eſtates que homes ont ſur condition en ley, ſont tiels «& 
Kates que ont un condition per la ley a eux annex, comment 
que ne ſont ſpecifie en eſcript : ſicome home grant perſon 
fait a un auter le office de} Parkerſhip pur terme de ſon vie, | 
eſtate que i] ad en le office ſur condition ep ley fc. que | 
Parker bien & lojialment gardian le Park, 8&c. (iffint eſt i 
offic' de Seneſcha]ſhip &c.)auterment blen lirroit al grantor & 
a ſes heires de luy oufte &c. Quia in eo quo quis delinquit,it | 
eo de jure eſt puniendus, 15 E.4.3.1. 5 E. 4. 26. 28 Hs, 
Bendloes &c. Lib.6. fo.50.95-96,99. Mich. 33 E,1, Coral 
Rege in Theſaur* leveſqz de Durhams Caſe. : 

Forreſta eſt tuta ferar*manſio noa quarumliber, ſed files 
ftrium,; non-quibuſliber in locis, {ed certis 8 ad -hoc —_ 

undq 
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inde Foreſta E. murata in O. quaſi fereſta, hoc et, ferarum 
ſtatio. Ockham. vide Bratt. fo.231. & 316. 

Non-uſer of it ſelf wicthour ſome [pecial damage, is no 
forfeifare of private Offices 3 Bur Non-uſer of publike Of- 
ficers which concern the adminiſtration of Juſtice ; or the 
Commonwealth, is ef it felt a cauſe of forfeicure, P!, 379, 
380, 3 H.7,11.30 H.6.32 &c. | 

There is a diverſity between” Officers that haye no other 


profit, but a collateral certain fee, for there the grantor may 


diſcharge him of his ſervice ; as :o be a Baily, Receiver, Sur- 
veyor, Auditor, &c; the exercile whereof is bur labour and 
charge to him, bur he muſt have his Fee : for the main Rule 
of Too is, That no man can fruſtrate or derogate from his 
own grant to the prejudice of the grantee, 18 E.4.8, 31 H.8, 
Grazts Br. 134. 34 H.8. ibid.93.11 El. Dycr 285. 

But in all caſes where the Officer relinquiſheth his Office, 
and refuſeth to attend, he loſeth his office, fee, profit, and all, 

Thereis another diverſity, where the grantee, beſides his 
certain fee. hath profits and avails by reaſon of his Office, 
as the Office of Stewardſhip of Courts, there the grantor 
cannot diſcharge him of bis ſervice or attendance, for char 
ſhould be to the prejudice of the grantee, 22 H:6.10.3, 6 E; 
6. Dyer 72+ 

Conditions in aw be of two natures, 7:6. by the Common 
Law, and by Statute ; and thoſe by the Common Law are of 
two natures, j.e, the one is founded upon $kill and confidence, 
as here the Office of Parkerſhip 5 the other wichour skill or 
confidence 3 whereof ſome by tbe Common Law, and ſome 


by the Starure, By the Common Law, asto every ctarc of 


Tenant by the Curteſie, Tenant in Tail afcer poſhbiliry, &c. 
Tenant in Dower, Tenant for life, for years, Tenant by 
Sarure Merchant, or Scaple, by Elegic, Gardian, &c, there is 
acondition in Law lecretly annexed to their eſtares, that if 
they alien in fee, &c. that he in the reverſion or remainder 
may enter, &c. or if they claim a greater eftare in Court of 
Record, &c. Pl, Com.3 733. Sir H.Nevils caſe. 21 E.4420.93- 
18, f.44- Wittinghams GRITEY coneition in law _ - 

| "5 


.*- a cf the leſſee for life, the leflor ſhould be barred to recover 
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ded upon Statutes, fer ſome of them an entry is given; and 
for ſome other a recovery by a&ion :; where an entry is given 
as upon an Alienation in Mortmain, &c. and the like where 
an a&tion is given , as for Waſte againſt Tenant for life and 
years, &C. ; 

As for Example,admic that an office of Parkerſhip be grant. 
ed or deſcend to an Infant or feme Covyert , if the conditions 
in law annex.d to this office which require $kill and confi- 
dence be not obſerved and fulfilled, the office is loſt for ever, 
becaule it is as ſtrong as an expreſs condition, But if a leaſe 
for life be made ro a teme covert, or an Infant, and they 6G | 
Charter of Feoff.nent alien in fee, the breach of this condi. ' 
tion-in Law, that is, without skill, &c. is no abſolute forfeiture 
of their eſtate. So of a condition in Law given by Statute, 
which giveth an entry onely, As if an Infant or feme Co- | 
vert with husband, aliens by Charter of Feoffment in Mort- | 
main, this is no barre to the Infant or feme Covert. Bur if 
a recovery be had againſt an Infant or feme Covert in an aQii- 
on of Waſte, there they are bound and barred for eyer. 

And note, that a condition in Law by force of a Statute, 
which giveth a recovery, is in ſome caſe ſtronger then a con- 
dition4n Law without a recoycry : for if lefſee for life makea 
leaſe for years, and aftcr enter into the land and make Waſte, 
and the leflor recover in an a&ion of Waſte,be ſhall ayoid the 
leaſe made before the waſte done, (becauſe of neceſlity the 
a&ion of Waſte muſt be brought againſt the leflee for lite, 
which in that caſe muſt binde theleflee for years,or elſe by the 


{ocum vaſtatum, which the Statute giveth,) Bur if the leſſee 
for life make a leaſe for years, and after emer upon him, and 
make a Feoffmenr in fee, this torfeiture ſhall nor -avoid the 
leaſe for years. 

Reg. A man that taketh advy:ntage of a condition in Lan, 
ſhall rake the land with ſuch charge as be findes ir. 

Anda condition in Law, isas ſtrong asa condition in Deed 
asto avoid the eſtate, or intercſt it ſelf, but not precedent 
charges to ayoid, but in ſome particular cafes. UV4ique mo 
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& putentior eft difpoſitio legis quam hominis, Vide $.419,429, 


430! f0.23 4-4; \ 


For Offices in any wiſe rouching/ the Adminiſtratian or 
execution of Juſtice, or Clerkſhip in any Court of Record, 
or concerning che Kings Treaſure, Revenue, Account, Cu- 
ſtoms, Alnage, Auditerſhip, Kings Surveyar, or keeping of 
any of his M1jeſties Caſtles, Forts, 8&c, Conditions in Law 
are annexed, &c, 3 H-7:c.1e.7 £-6.c.1.5 E.6.c.16;. 

And note, that all Promiſes, Bonds and Affurances (for ſuch 
Offices &c.) as well on the part of the bargainor,: as of the 
bargainee, are void, &c.. Nullaalia re magis Rom. Refpub. inte» 
rit, quam qued Magiſtrats officia venalia traut. M. 33 Jas Bs 
lib.z. f.3 3. . Colſbils cafe, £704. fo.z43. | ; 

Tugurtba going from Rome, faidto the City, Yale wenalis 
Civitas , mox peritura f ereptorem {nvenias. valuſt, 12 R.z. 
cap. 26 | 

Seft. 379. 


The Oath of a Beadle (or under-Baylift ) of a Manor, fs, 


That.be ſhall duly and cruly execute all ſuch Actachinents and 
other Proces as ſhall þe dircRed to him from the Lord or 
Steward of his-Court , and that he ſhall preſent all Pound- 


;. breaches, which ſhall bappen within his Office, and all Chat- 


tels waved, and Eſtrayes. 


Sect. 380. 
Si leaſe ſoit fait al Bar, &fime, a aver & tenant a cus durant 


le covert ure enter eux, en c# caſe ils ont eftate pur terme de lour 2. = 


vies,ſur condition en ley, {c. ſi un de eux devie, ou que deworce ſoit 
ſat enter eux,, donques bien lirroit a leſſar & aſes heires dentr. 


Durante, dummodo, dum, quatadiu, donce, quau{qie, ulque, 
al, Tam, Diu, ubicunque., re. words of limitation, 37 H,6.27. 
10 4.4.11 Af.p.8.7 E.q.16: 9 E.4.25,26.14 H8.13. 


Divorces, & vincu/o Matrimonii are theſe,” caſa grecontra- BY F, 


fi, cauſa metus, impotentue ſeu frigjditat is, A fſinitatis, conſan- 
Saas, &c, Divorce, 3 weofa@ There, ditigliverh not the 
F Þ MAI» 
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marriage 2 vinculo Matrimonis, for it is ſubſequent to the mar. 
riage, as cauſa Adilterii, 18 B.4.28. 24 H.8.8. Baſtards. 11H, 


4.14-76. Vide S.399. 32 H.8.c.38. 
A man married the daughter of the ſiſter of his firſt wife, 


| 


and it was declared by A& of Parliament to be good. Ty, z. | 
Ta. Rot,103 2+ Ri. Parſons cae, f6.235.be - | 


Sefi. 381. 


Logick teacheth a man not onely by juſt argument to con? | 
clue the matter in queſtion, but to diſcern between truth and | 
falſhood, and to uſe a good method in bis ſtudy, and probably \ 

| toſpeak to any legal queſtion. | 

Arg. adrviſione. Pl. Com. 561. b. ide S.345. 


Seat. 383. 
Note a diverſity, viz. when a man deviſeth that his execu- | 
' tor ſhall ſell the land, there the lands deſcend in, the mean | 
time ro the heir, and uncil the ſale be made, the heir may | 
enter to take the profits, But when the land is deviſed to | 
his Executors to be ſold, there the deviſe taketh away the 
diſcent, and veſteth the tate of the Land in the Executor, 
and he may enter and rake the profits, and make ſaleaccor- 
ding to the deviſe, and the mean profics taken before the ſale, 
ſhall nor be Aﬀets, ſo as he may be-compellable ro pay debts 
with the ſame, and therefore he muſt (ell the lands affoon as 
he can, for otherwiſe he fhall rake adyantage of his own 
Laches. | Elo 
A man ſciſed of certain lands holden in Socage, had iflue 
two daughters A. and B, and deviſcd all his lands to A. and 
her heirs, to pay unto B. a certain ſumme of money at a 
certaine day and _ the money was not pald, and it was 
adjudged that thoſe words, To pay &c...did amount in a Will 
toa Condition, becauſe the land was deviſed to A. forthat 
purpoſe ; otherwiſe B, hould be remegileſs, Kt intexeft-Ri- 
publice ſuprema bominum teftamenta rata haberi : and the lefiec 
of B, upon an aRual eje&ment recovered the moity of the 
land againft A, M-31, 3nd 3a El, Batt. R. Crickmers cale, D)- 
= 
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& 6E.6.f0.74.7 E,6.70. Judicnm pro veritate accipitur, Fo«. 


236.6. 
| Sef. 384. 


Defaire, 3.8. to defeat or undo, inſeftum reddere quod faltum 
eſt, There is a diverfity berween inhericances executed,and in- 
heritances executory, as lands executed by livery 8c, cannot 
by Indenture of deteaſance be defeated afterwards z and fo if a 
difſeiſee releaſe a difleiſor, it cannot be defeated afterwards, 
&c. but at the time of the releaſe &c. the ſame may be defeat- 
ed &c. for, Vue incontinenti fiunt ineſſe videntur, Brad. 1,2. 
f.16, 17 Aſ;p-2. 30 Aſſ.p.1.11, But rents, annuities, condi= 
tions, warranty, &c. that be inhericances executory, may 
defeated by defeiſances made either at that time, or ar any time 
after, and ſo the Law is of /Statute, Recognizance, Obligati- 
on, and other things executory, 20 Aſſ.p.7. 7 E.q.29. Brown 
and Beſtons caſe, P/.131. 28 H.8. Dy. 6. 27 H.8.15. 

If a man ſeiſed of lands in fee, and having iſſue divers ſons, 


by Deed indented covenanteth in conſideration of fatherly - * 
© love &c. to ſtand ſeiſed of three acres of land, to the uſe of 


himſelf for life, and after to the uſe of Thomas his eldeſt 
Son in Tail ; and for default of ſuch iflue to the uſe of 
his ſecond Son in Tail, with divers like remainders over; with 
a Proviſo, that it ſhall be lawful for che Coyenantor at any 
timeduring his life, toreyoke any of the ſaid uſes 8&c, This 
Proviſo being coupled withan Uſe, is allowed to be good : bur 
in caſe of a Feoffment,or any other Conveyance,whereby the 
feoffee or grantee &c, is in by the Common Law, ſuch a Pro- 
vilo were meerly repugnant and yoid, 27 H.8, cap.to. And 
rſt in the caſe aforeſaid if the Covenantor who had an eftate 
for life, do revoke the uſes according to his power, he is (ci- 
led again in fee imple without entry or claim, /2. He may 
revoke part at one time, and part at another. / 3. Jf he make 
a Feoftment in fee, or leyy a Fine 8c, of any part, this doth 
cqngurſh bis power but for that part, - whereas in that 
ethe whole condition is extin& ; bnt if it be made of the 
whole, all the power is extinguiſhed. So as to ſome purpoles, 
| oY _ 
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it is of the nature of a condition, and 46 other purpoſes: in n2- 
ture of a_limitation. Lib. 1. fo.17 3,174+ Digges caſe, /:1.. f, 
' 107, Albainers ale. [ 10. f.143: S6cops caſe, Lib. 7. fo.12,13, 
" Sir Francis Englefields caſe. 4, It he that hath ſuch a power of 
Fevocation hath no preſent intereſt in the land, nor bythe Lea. 


for 6f the - ſhall have nothing, _ his Peeffment or Fine, 
&c. ofthe Land is no extingu iſhment of his power, becauſe it | 


{s meer collateral to the Land. 5. By the ſame eonveyances, 
that the old uſes be reyoked, may new be created and limited 


where the forrtier ceaſe ipſo fafto by the reyocation, without &&- | 


| 
| 


ther entry or claim. 6. That theſe revocations are favourably | 


interpreted, beczuſe many mens inheritances depend upon the 
fame. | | 
Ex pants diftis intendere plitrima poſs4s. 


Cat YI. 
Diſcent que tollexit entries. 


Sh. 335. : 


E/cendeee, i.e. ex loco ſuperiort in inferio/em movere. Brit, | 


fo.115 215.VideS.s. 

© The Civilians call him, harden qal ex teftamento ſuccetlit n 
univerſum jus teſtatoris, But by the Common Law he is onely 
beir which fuccerdeth by right of bloud. - Hires dicitur ab b- 
rendp, quia, qui beres &, batt, hot eft, proximins eft ſanguin 
Il; £ugics, oft heres. So as he thar Is bayes, ſanguints eſt heres & 
k&us theyeditatts. Nota,in ancient time, if the difſtiſor had been 
in long paſleſlion, the difſeiſee could not have entted npon 
him, Bri. Fo. 115, Likewife rhe, diffeiſee could nor have tn- 
tred upon the Feoffce of the difſeiſor if he h1d continued 3 
year and a' day in quiet poſſe flfion. But the law is changed in 
both thele caſes, onely the dying ſeiſed being an a& in Lan, 
doth bold at this day. 2 Af.13.'9 Aﬀ.15. Lamb, explicf9 129. 

| "9G 


4 
IX. 
A 
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rit, 


[ 
| 
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70, Porro autems quam mayitus fine lite & controverſia eden in- 
coluerit, eam canſux & proles fene controver ſia poſsidento, frqua in 
ulum lis ſuerit lata viventem, cam heredes ad ſe (perinde atque is 
vivus) accipiunts, | 
| - And one of the reaſons of this ancient Law may be,that the 
' heircannot ſuddenly by intendment of Law, know the true 
ſtate of his ticle. Y/3de lib. f0.237.Þ. 

To adiſcent that taketh away an entry, a dying ſeiſed is ne- 
cefſary, but a manto other purpoſes may have lands by di- 


ſcent, though his Anceſiour died not ſciſed, 11 H.7, 12, 
40 E.3.24. 

Diſcents of inheritance incorporeall which lies in grant, as 
Adyowſons, Rents, Commons in grofle, &c: doe not put 
him that right hath to an a&ion ; otherwiſe it is of houſes 
p lands. 6 H.4 4. 15 E.4.14. F,N.B. 143. 9. 7.H:4.12.5,2, 
Alſ.Þ.9» 

F recovery is had againſt Tenant for life, where the remain- 
der is over in fee, Tenant for life dieth, he in remainder enters 
before execution and dieth ſeiſed, the entry of the recoveror 
is lawfull, becauſe he is privy in eſtate, otherwiſe it is if che 
dilcent had been after execution. 3 E.4.6. 12 E.4.19. 3 H.7.3- 
6E.4.11. 7 H.7.15. 5 H.7.31. 10 H.7.5.b. 5 H.7.2. 

A. recovereth an Advowſon againſt B. in a Writ of Right, 
and bath judgement finall, the incumbent dieth, B. by uſurpz= 


tion preſents to the Church, and his clark is admitted and in- -; 


ltituced, B, dieth, A. is out of poſſcſlion, and the heir of B. is 
not ſo bound by the judgement either in bloud or eſtate, but 
that he ſhall preſenc, 45 E.z- qu.1mp-139-B. levies a fineto A, 
of anadyowton to bim and his heirs, afcer the Church becomes 
void. B. preſents by uſurpation, and his Clark is admitted 
and inſticured this ſhall put A. the Conuſee out of poſſeſſion, 
8 E.2. 24. imp.166. Albeit the uſurpation- were in both the 
ſaid caſes before execution, yer it put the rightfull Patron out 
of poſicſſion. So note a diverlity berween a recovery of Land, 
and of an Adyowſon. 
; Now by the Statute made ſince Littleton wrote, it is enaQed 
that except the difſeiſor bath been in tke peaceable pal- 
| P 4 ſeſlion 
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ſeſſion of ſuch Manors, Lands, 8c. whereof be ſhall dyeſeiſed 
by the ſpace of five years next after luch difleifin, &c, withour 
entry or. continual claim, &c. that there ſuchi dying Teiled, 
&c. ſhall nor take away the entry &c. 17 H.6.1. Leſtat, 32 H, 
8.c.3 3.Se(t.412,426. Pl.47.Wimbiſhes caſe. Fo.23 1-4, vid.ehc, 
Ad ea que ſrequimtins accidunt, jura adaptantur. A 
The Feoffee of a difſeiſor is our of the ſaid Statute, and re- 
mains as at the Common Law, M.4. & 5 El. Dyer 219. 
'Butif a man make a leaſe for life, and the leflee for lifeis 
difleiſed, and the diffeiſor dye ſeiſed, within 5 years the leſſee 
for life may enter ; but if he dye before he doth enter, iris 
ſaid that the entry of him in the reverſion is nor Jawfull, be» 
cauſe his entry was not lawful at the time of the diſcent. 


Sc. 386. 


If a difſeiſor make 2 gift in Tail, and the donee diſcon- 
tihueth in fee, and difleiſe tbe diſcontinuee, and dyeth ſeif- 
ed, this diſcent ſhall not tzke away the entry of che dif- 
ſciſee, for the diſcent of the fee fimple is vaniſhed and 
gone by the Remitter, and albeit the iflue be in by force of 
the eftate Tail, yet the donee dyed not ſeiſed of that eſtate, 
Fol.238 b. / ! 
If adiſfeifor make a gift in Tail, and the donee hath iflue, 
and dyeth ſciſed, now is the entry of the diffeiſee taken away 3 
but if che iſſue dye without ifſue, the entry of the difleiſee is 
revived, and he may enter upon him in the reverſion and re- 
mainder, 9 H.7.24. | | 
 Soif there be Grandfather, Father and Son, and the Son 
dificiſe one, and infeoff the Grandfather, who dyeth ſeiſed, 
&c. the entry is taken away z but if the Father dyeth fciſed, 
and the land deſcend to the Son, now js the entry of the dil- 
leifee revived, and he may enter upon the Son, who ſhal] rake 
no advantage of the diſcent, becauſe he did wrong unto the 
difleiſee, 13 H.4.8,9. 33 H.6.5. b. per Moyl, 34 H.6. 11. 4. 
per Cur. $.393,395+ 13 E.3. Br. Ent. cong.127. vide & qn. 

' If a difleiſor make a leaſe to an Infant for life, and he 
is difciſed, and a diſcent caſt, the Infant encers, the en- 
| try 
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iy of che diſſeiſee is lawfyll upon him, 
Of Writs of Entry ſur difleifin there be four kindes ; 

: bo pt rit of Entry inthe nature of an _ IgH, 
2, A Wric of Entry ſur difleifn in le per, Brit. fv264, &c. 


- | ME.3.216. 


. A Writ &c. enle per & cut, as where A. being the 
feos of D. the difleilor maketh a feoftment over A B. 
there the difſeiſee ſhall have a Writ of Entry ſur diſſeifin of 
lands &c. in which B, had no entry but by A. to whom D, 
demiſed the ſame , who unjuſtly and without Judgement 
difſeiſed the Demandant z Theſe are called gradus, degrees, 
which are to be obſerved, or elſe the Writ is abateable z 
for ſicut natura non facit ſaltum, ita nec lex, 22 E,3.1.b. 
F.N.B. 192. 

4. A Writ of Entry ſur difſeiſin en le poſt, which lieth when 
after a difſeifin the land is removed from hand to hand aboye 
the degrees, 14 H.4-40. vide ec. * 

No cſtate gained by wrong doth make a degree, and there- 


| fore neither abatement, intruſion, or difleiſin upon difſeilin, 


doth make a degree, Neither doth every change by law- 
ful Title work a degree as if a Biſhop or an Abbot &c. 
diſſeiſe one and dye, where his ſuccefor is in by lawful Ti- 
tle, for though the perſon be altered , yet the Right re- 
maias where ic was, viz. in the Church, and both of them 
ſeiledin the ſame Right, &c. An faciunt gradum de Abbate i 
Abbatems ſicut de harede in beredem ? Et videtur quod non mas 
gis quam in computatione deſcenſus, quia etſs alternctny perſona, 
nn propter hoc alternatur dignitas ſed ſemper manet, Br.1.4.f.3 21. 

If a difſeifor by Deed inrolled convey the land to the 
King, and che King by bis Charter granterh ic over, the diſ- 
ſeiſeecannot have a Writ of cuter en le per & cui, but in Le 
poſt, for the Kings Charter is ſo high a matrer of Record, as 
it maketh no degree, 22 E.3.7. F.N.B.1g1.k, 

Alſo an eſtate of a Tenant by the Curteſie, or of the 
Lord by Eſchear, or of an execution of an Ule, by the Sta- 
twe of 27 H.8, or by Judgemens or Recovery, or of => 

| others 


&. 


£49. 
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others that come in, in the poſt, work no degree, 5 E.2. Enty 
66.-7 E.3+-360. | 

- Bur a Tenancy in Dower by aflignment of the heir, doth 
work a degre®becauſe ſhe is in by her husband; bur aſſignment 
of Dower a difſeiſor worketh no degree, bur is in the poi} 
36 H.6. Dowcy 30. I 

When the degrees are paſt, ſoas a Writ of Entry in le poſt | 
doth lie, yet by event it may be brought within the degrees 
again ; as if the difſeilor infeoffe A. who infcoffs B. who in- | 
feofls C. or if the difleiſor die ſeiſed, and the land deſcend to | 
A. and from him to C. now are the degrees paſt ; and yer ifC, 
infeoffe A, or B, now it is brought within the degrees again, 


44 E.3,4,5. 5 H.7.6. | 

- Tf rhe difleifor make * a leaſe for life,the remainder in * fee, | 
Tenant for life dieth, he in the remainder is in the per, becauſe | 
ke now claimeth immediately from the difleiſor, and bath theſe | 
eſtares make but one degree, go E.3.27, | 


Notre, there be divers other Writs of Entry, befades this of 


entry ſur diffeifin, as a Wric of Entry ad Terme Tube pratcr in 


caſu proviſo, in cou firm? caſu, ad com. legem, ſine aſſenſu capituli, 
anm fuit infra a:at' dum non fuit compos mentis, cut in vita, ſu 
Eni in vita, Intruſion, ceſſavit, &rc. and that which kath been (aid 
of one may be applied to all, | 


Seft. 387. 


If a difſeifor make a leaſe to a man and his heirs, during the 
life of I. S. and the ]cilee dieth living I. $. this ſhall not rake 


' away the entry of the difſeiſee, becauſe he that died ſeiſed, had | 


but a Freehold onely, and heirs were added to prevent an 
Occupant, for the heir in that caſe ſhall not bave his age. Pl. 
16 EI. Com. Banco. Lambs Caſe, Dyer 8 El. 253. 7H. 4.46. 
8 R.4.15..11 H.4-42.17 E.2.48, h 

Bur if the Kin2s Tenant for life be difleiſed, and the dil- 
ſeiſor die ſciſed, this delcent ſhall nor take away the entry of the 
leflee for life, becauſe the difſeilor had but a bare eſtate of Fret- | 


hold during the life of the leſſee. * F m | 


 . O_ 


| ſhall make himſelf beir to the difſeiſor, &c, 24 £,3.47. An in- 
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If the heir of the difleiſor die before qeenter, the entry of the 
diſſeiſee is taken away 3 and yet in pleading, the ſecond heir 


fantis diflciſed, and after cometh to full age. 
Sef$.388, &c. 


En diſcents gue toKent entry, il covient que celuy que mor” ſciſee 
ad fee &> ſranktenement al temps de ſon morant, on fee tail & 
franhrenenent aTtemps, &c- to.239. b. 

Note, the law doth ever give great reſpe& to the eftate of 
Freehold, though ic be bur for term of life. 

A deſcent inthe collaterall line doth take away an entry, as 
well as in the lineal], 


Self. 350, 


A dying ſeiſed, anda deſcent, and not a dying ſeiſed, and an 
Fſcheat, dorh rake away the entry : for the diſcent is the wor- 
thier Ticle. Bur if the diſſeiſor die ſetfed, and the heir of the 
difſeiſor die withour heir, the diflciſee cannot enter vpon the 
Lord by Eſchear, So as there is a diycrſity as touching the di- 
ſcent, when afcer a diſcenc caſt, the iſſue in cail dieth without 
ifſue, and when after a diſcent caſt, the heir in- feeſimple dieth 
without heir, for he in the reverſion, or remainder upon a ſtate 
Tail,claimeth in above the tate T ail 3 but the Lord by Eſchear 
claimeth in under the heirin fee ſimple, 37 H.6.1. 9 H.7.2 4,0. 


Seft. 391, 392. 


| Note, a diverſity between a_Right, for which -the Law@zo 
viverh a remedy by aRion, and a Title, for which the Law 


giverh no remegy by aQion,. but by entry opely, , Fox ex- 
ample; The oeogin (* this oy A TE > a 
a Right to the land, * and therefore his entry may be taken 
away, becauſe he may recover his right by a&ion 3 but the 
Feoffor or Donor that hath but a a his Title of En= 
try cannot be taken away by any diſcents becauſe be hath 
no 


w 


Q@ 


” o 


254 Deſcent que tollent entries, 


no remedy by aRlon to recover the land. And therefore if 
a diſcent ſhould rake away his entry, it ſhould barre him for 
ever, 33 Af.11.24. 21. H.6.17. 

. Alſo be that hath a Title ro enter upon a Mortmain, ſhall 
not be barred by a diſcent, Br. Mortmain 6. 47 E.3.11, 

And ſo it is, wherea woman hath a Title to enter, Cayſe | 

maty. prelociti, 40 Afl.13. 

nd {oitis where the Freehold in Law is caſt upon the | 
Devilee, and the heir before any entry made by the Devilee, 
enter, and dyeth ſeiſed. 

And ſoit is of bim that entreth for conſcnt to a Raviſh- 
ment, P. 32 El. Com. Ban. Martin Trotte of London, 41 Ec, 
14. per Fincoden. P., 1 Fa, Com. Ban. | 

To this may be added, as a like cafe, the Kings Patentee, | 
before he enter, &c. 

Another reaſon, wherefore a diſcent fha]l not take away 
the entry 'of him that bath a Title to enter by of a 
Condition 8c, is, for that the Conditien remains he ſame 
eſſence that ic was in at the time of the creation\of it, and 
cannot be deveſted, or put out of poſſeſſion, as Lands and 
Tenements may, 


See. 393+ 


8 E.2, Enter 75. 24 E.3.40, 38 Aſ.p.26, 11 H,4,11.7 H, 
5-3. 36 H.6. Dower 30. f0.241.4, le heire endow la feme de le 
diſſeiſor Fc. 

If there be Lord, Meine and Tenant, the Meſne doth 
grant to the Tenant, to acquir him againſt the Lord and his 
beirs, the Lord dyes, his wife hath the Seigniory aſligned 
co her for her Dower , and diſtraineth the Tenant ; al- 
beic the grant was to acquit him againſt the Lord and his 
heirs onely, yet becauſe the continued the eſtare of her huſ- 
band, and the reyerſion remained in the beir , this grant 
of Acquittal did extend to the wife, 31E. 1. Meſne 55. 
Nota Orc. . 

If afcer the dying fciſed of the difſeiſor, the diſſeiſee a- 
bate, againſt whom che wife of the difleiſor recover by gay 

| ellton 
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feſfion in a Writ of Dower, in that caſe though the difcent be 
ayoided, yet the difſciſce ſhall not enter upon the Tenant in 
Dower, becauſe the recovery was againſt himſelf : but if he 
had aſſigned Dower co her in paiis, ſome (ay be ſhould enter 
upon her. 

Donor in Tail reſerves 20 s. rent, and dyes, the Donee 
takes wife, and dyes without ifſue, the heir of the Donor 
enters and endows the wife, ſhe is ſoin of the eſtate of her 
hbusband, that albeit the eftate Tail be ſpent, and the renc 
reſerved thereupon determined , yet after (he be endowed, 


ſhe ſhall be attendant ro the heir, in reſpeR of the ſaid 


rent. 

And ſo it is of Lord and Tenant, the wife that is endow- 
ed, ſhall be attendant for the due ſervices 3 but if any ſer- 
vices be incroached, albeic that incroachmene ſhall binde the 
heir, yet the wife ſhall be Contributory but for the ſervices of 
right duc, 10 E.3.26. 

Nota, albeit the difſeiſor after a diſcent taketh ro him buc 
an eſtate for life z yer when the diffeilee doth enter upon 
bim, be ſhall thereby deveft the reverſion, for a Freehold is 
that whereupon a Precipe doth lie 3 and therefore the entry of 
the difſciſee is as available in Lawy as if he had recovered it 
ina Precipe. And ſoiris if adifleiſor make a leaſe for life, 
and grant the reverſion to the King, &c. 35 E.3-48. PL.C,5 53» 
Vide $.302,388, 


Se. 394. 

Si un feme ſeiſic de terra en ſee, dont jeo aye droit op title dent. 
frent baron, ont iſſue enter eux . & puts la feme devie ſeiſie, & 
apres le baron devie, &+ liſ[ue eater, &rc. ence caſe jeo poy enter ſur 
le poſſ. liſſue, par ceo que liſſue ne vient a les tenements immediate _ 
pw diſcent apres la mort. ſa mere, &rc. eins per le mort. del pier, 
9H.7.24.37 H.6.1, An immediate diſcgar may take away an 
entry for a time, and immediately may be avoided by matter 


ex pot fatto. Bur if a dying (eiſed,take nor away the entry of 2 57> 


bim that right hath at the time of the diſcent, ic (hall nor 
by any matter ex poſt fafto take away his entry. If a _ 
or 


% 
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for make a gift in Tail, the remainder in fec, and the donee 
dyerh without iffue, leaving his wife privoment enceint with a 
Son, and bein the remainder enters, and after the Son is born 
who entred into the land, chis diſcent ſhall not take away ihe 
entry of the difſeiſee 3 becauſe the iflue cometh not to the 3 
lands immediately by diſcent &c. 


Set. 395. 


Difſeiſor enſtoff ſon quier ea fee, le pier mor. ſeiſie, fc. time 
tolla entry &c, Reg. ic is true, that albeir a diſcent be caſt, and 
the entty of the diffciſee taken away, yer if the difleifor con- 
imeth to the land again, either by diſcent or purchaſe, of any | 
eſtate of frechuld which is implyed in the (&c.) the difleiſee 
| may enter upon him, or have his Afirze againſt him, as if no 
j 22>. diſcent or mean Conveyance had been, quia particeps criminis. | 
" 15E.4,23.4,11 E.4.2,18 E.4.25.4.33 H.6.5.b. 34 H.6.11, 
iz H.8.9. 24 H,8.3.9. 18 H.8.5. 5 H.7.29, Aſſ.54.39 E.3. | 
25,26. 


Seft. 396, 397. 


244 Note, that Afſ. mort. died] | zon tenet inter conjunttas per- 
Sonas ficut fratres & ſorores &c. for theſe are privy in blood, 

Brac. |, 4.f-261,282. 29 Aſ.11, F.N.B.196.b. 
' Albeir the eldeſt ſon hath ifſue and dye,and after the yong- 
eſt ſon or his heir enter, and many diſcents bz caſt in thts 
| line, yet may the heirs of the <1deft ſon _ in _—_ of 
2 the privity of the blood, and of the ſame claim by one Title; 
F- oof _ erwiſe it is if the Feoffce of the yongeſt ſon dye 
jd, ſeiſed &c, and admit that the yongeſt ſon be of- the half 
| blood to his brother , yer he isof the whole blood to his Ft 


ther ; and therefore if he enter by abatement (and ſo gain a 
tce ſimple) and dyeſciſcs, ir ſhall nor barre his e[der brother | 
of bis entry. Bur if the cldelt ſon enter, ani gain an aftual 
poſſefiion and ſeifin, then the entry of the yongelt is a diffet- 
fin, B7. ent.27. 

S; gg frere ent. apres le mort. le pier &* mor. ſeifin &t- 


leign, jrere poit ent. [ur Jhfuc, Ec. Prat CeO que ambix, les reres 
claime | 


| 
| 
| 
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«laime per m. le title, auterment & ou leigne frere ent. Exc. Er puis 
z diſſeiſen per le pmaſne frere,que mort. ſeiſce &c. : 

If the Father make a leaſe for life, and bath iflue two Seng 
and dyerh, and the Tenant for life dye, and the yongeſt Son 
intrude, and dye ſciſed, this diſcent ſhall not take away the 
entry of the eldeſt ; Bur if the Father had made a leaſe for 


years, it had been otherwiſez for that the poſſeſſion of thele(- © 


ſee for years maketh an aQual freebold in the eldeſt Son. Fol. 
243.4. 23 E.,4+-4+ | 
If two Coparceners be, and they ſeverally preſent to the 


Ocdinary, yer the Church is nor litigious, becaule they claim 2 £7” 


all by one Title. DoG andSt, cap.30. fol.117., p 416 


If upon a Writ ad diem clay. extr. the yongeſt Son be foun 
heir, rhe eldeſt Son hath no remedy by the Common Law, 
becauſe they claimed by one Title z but otherwiſe it is it they 


claim by ſeveral Titles. Bur this is now holpen by the Statme - 


of 3 E.6,c.8, 

If two Parſons be in debate for Tythes which amount to 
aboye the fourth part, and one man is Patron of both Chur- 
ches, no Zudicavuit doth lie, for that both Incumbeatsclaim 
by one and the Tame Patron, 2 H.7.12.4. 

There jsa great diverſity holden in our books, where one 


bath a colour or pretence of right, and when he hath none < 


— 


aall, 2 E.2. Baſtar. 19.21 E+3.34. 22 Aſſ.85,11 E-3. Aſſ-88. 
21 H.6,14,11E.3. Age 3, Sc(t.490, 


See. 398. 


When one Coparcener enters generally, and taketh the pro- 
firs, this ſhall be accounted in Law the entry of them both, 
andno deyeſting of the moity of her ſiſter, 21 Aſſ.19.21 E. 
3-7-27.32. 4.7.10. 16 H.7.4. f0.243b. 

If the privity of Coparcenary be once deſtroyed, a dying 


| eiſed ſhall take away entry, &c. 28 4f.30. Vide S.71c- 


Sc. 399. 
_ Filws natus, vel filia nataex juſia uxore, appellatur in legihus 
angle filins muligratus, ſeu fitia mulicrata. Glanvil, ljb.2.c4.2» 
Bralt.5. (4.10, Brit.ca,q % Balla 


\ = 
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Baſtardus dicitur 2 graco verbo Baſſaris, i. Meretris ſeu tay 
exbina. Vide $.188. Fletal. 1.c.5. vide $:380. X 
Manſeribus ſcortum, notho machus dedit ortum. 


Vt ſeges e ſpica, fic ſpurins eſt ab amica: s 


Tf the husband be within the four Seas, and the wiſe hath 
Iſſue 6c, in that caſe, f/jatio non poteſt probari. Bradt. lib.4, 6, 
278,279.7 H.4.9.43 E.3.10, 29 Aſſ.54. 

If the iflue be born within a moneth, or a day after marti- 
age, between parties of full lawful age, the childe is. legit 
mate, 18 E.4.28. f0.244.7. 

Ic is boiden, -that the mulicr be within age at the time of 


the dying ſeiſed:(6f the Baſtard) thar nevertheleſs he ſhall be | 
barred, becauſe the/ifſue of the baſtard is in judgement of | 
Law become lawful heir, and the Law doth prefer legitima- | 


tion befote the priviledge of infancy, & juſtumnon eſt aliquem 
poſi mortem facere baſtardumyqa toro tempore vite (ue pro legiti- 


mo babebatui, 5 E. 2. Diſcent. Br. 49. 31 4fſ. 18. 22. Pl, | 


Com. Stowels cale, 10 E.3.2. 


If a man hath iflue a Son being baſtard eigne, and a _ | 
ter, and the daughter is married, the Father dyeth, the fon | 


entreth and dyeth ſeiſed, this ſhall barre the feme coverty 43 
E,1. Baſt,2$. and the diſcent in-this caſe of Services, Rents, 


Revyerfions expeRant upon eſtates rail, or for life, whereupoh:} 


rents -are reſerved, &c. ſhall binde the right of the mulier, 
bat a diſcent ef theſe ſhall not drive them .that:right bavero 


an aQion, 14 E,2, Baſt.26, So if the baſtard dye (ciſed, and 


his iflue endoweth the wife of the baſtard, yer is not the en- 
try of the mulier lawful upon the Tenant in ' Dower for bis. 
right was barred by the diſcent, Sir Rj. Ledords caſe, libs. 
IOl, 102, 

Aſj. Mortdanc. lieth not between the baſtard and the muy 
lier in reſpe& of the proximity of blood, and-the baſtard being 
impleaded or vouched ſhall bave his age, 22 8.3-34-b-30 4. 
P.7. ILTE.3. Age 3,5 H.7.2. 


Seft. 400, 
At a Parliament holden 20 H.3. for that to certive ww 


ny 


I _— 
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the Kings Writ, that the ſon born before mariage is a Ba= 
Fard, was Contra Tom, torma Ecclefiz; Rogaverunt omnes 


-" epiſcopi, magnates ut conſcatirene quod nat ance Matrime- 
num, fcm I-gitim,ficur ili quinatiſunt poſt marrimoniun 
; quantyiw ad ſucceſtoenem hecedirariam, quia Eccleſia tales 


habet prolegi:imts ; Er omnes Comites, & Barones una yoes 


' reſpondent, Quod nojunt leges Angl.mutare ,quz huc uſque 
 ufiearz ſunt & approbatz. Stat. de Merton cap- 9+ Bractsl.5. 
; fo410, 4170o{O. Ail.pl.io, | 


Note, that the Jaw more r=ſpeRerh him,tharha'h a colour- 


h able tule, though ic be not perfect in Law, than him that 2.5 y 
| hathnotifle ar all. Vide $.39+ | 


Set. aol. © 

Eft diverſity lou Baſtard continue la poſſeſſion tour fa vie 
ſans ine<rruption, & lou Je mulier entcr & 1:rerruption, le 
pollefſion de tiel Faſtard. Ro gonone thall enter but the mu. 
Jer, or ſome orher by his counandmeut. M, 38. &39-El, 
Com. Banco, ide 31 H 8, ent.cong BY 23- 

Omnis rativabitio retrotrabitur, & mandus equiparaturey H 


"» 


But in the caſe of the Baſtardeigne, Gardein en Socage,or 


| gardein in Chivalry may enter, for rh:y ar © no ſtrangers. 

| | If an lafant makea Feoffment in fee, an eſtranger of his 
| on head cannor enter to the uſe of the infant, for the Stare 
 Kvoidable. Butwhere an infant, or a man oi full ag- is iſe 


ſeiſed, an entry by a ſtranger of his own head is gend and 


| veſteth preſently the eſtare in the Infant or cther diflcifee, 


Soitis if Tenant for life make a F:offment in Fe, an iſtrane 

get may enter for a forfeiiure in the name of him in the re. *, 

verſion, and thereby the eſtate ſhall be veſted in him. P 39. 

- Cor, Banco per Cur.10, H J.16,7« E 3469, 6. E 3,68-fe# 
ip. : Wn 


i 


If the Mulier enter upon the Paſlard, aud the Baſtard re 
Cover the land in an AA; againſt the Mulizr, now is the tins 

tetruption aveidcd, and if the baſtard dic ſeiſed, rhis ſhall 
barre the Mulicr, | 


Q The 
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260 Diſteut que tolleut entriers 

The poſſeſſion of the King when he hath no cauſe of ſei, 
fare ſhall oe ad judged the poſſeſſion of him for whoſe cauſe 
he (ciſed, 2. Afl.g.f9.245.bs Vide,&c, 

" And note, that the baſtard muſt enter zz vacramn poſſ, and 
continue du;1ug his life, withour interruption wade by the 
Mulier. Acts without words, may make in entry, bur not 
words without an a&, viz. an entry, &c.P1.9 ILParſon de Hy. 
#i'awes calc. 35. H 6.24.1 E321 E 4321.E 4555 E 60421, 
H. 6.9. 

Set. 402s 


Nall laches ſer. adfudge en un Infant, lou diſcent > eſchut dy- 


' yant ſon nonage. 33.E 3.44. imp 46. But in ſome other caſe 


Liches ſhall prejudice an infant, as if he preſent not to; 
Church within fx moneths; for the Law reſpeRerh morethe 
priviledge of the Church ( char the cure beſerved )thanthe 
priviledge of Infancy 3 and ſo the publike repoſe of the 
Realm concerning mens Frecholds and inheritance ſhallbe 
preferred before the priviledge, &c.in caſe of a Fine where 
the time begins in the time of the Anceſtor, P!, 372, So 
non-claime of a villeine, of an infant by a, year and ad, 
who hath fl-d into Ancient demeſne,ſhall rake away theſei- 
ſure of the infant;and if an infant bring nat an appcal of the 
death of his Anceſtors within a year aid a day, he is barred 
of his apyeal for ever, for the law reſpe&ts more liberty and 


life,than the priviiedge of infancy; hand note, rhar Littletn | 
, P 3 M \ Note 


purteth his caſe, that a1 Infant ſhall enicr upon a diſcen 
when a ſtranger dycth ſciſel , but be put it not ſo beforein 
the caſe of thc Baftardeigne. B. Tenant 1n taile,infcoffes A, 
infee, A. hath iffue within age and dyeth;B. abatcth and di- 
Eth ſeifed, the iflue of A. being till being within age, this 
difcent ſhall bind the infanr ;for the iſſue in taile is remitted, 
and the Law dorh more reſpe& ancient right in his cale, 
than the priviledge of an infant that had bur a defeaſibk 
efate. 11,E.4.1,23. F.N.B.zs. (35), And it is ſaid, if the 
K ng dic ſeiſed of lands,and the land diſcend to his ſucceflor, 
chat this ſhall bind anIafanr, for thar the priyiledge c an 

infant 


— 


Diſcent que tollent entries. 26T 
jafanr in this calc vid: a-ag uuſt the xinge 35. H, 6, 60, 
F0, 246. 2 


Seft. 403. 

Si lar, & ſeme come en droit (a feme ont title eh droit denter, 
&c.$ 1 enant delterre mor. ſeijie, &c. Thi. words are gene« 
zall, bur are particulariy to be underſiood, viz, when the 
wrong w25den-- rv t-:C wife during the Cov:riure ; for ifa 
feme ſole be iciſed of lands in fee,and is diflciſcd, and then 
takech;husvand z in this caſe the husband and wife, as in the 
right of te wite, have righr te cnrer;& ycrthe dying lcaſed 
ot che difſciſor in that caſe ſhallrake awa the entry of rhe 
witc after che deaih of her busb -1:d,an«. thereaſon is as wel 
for that ſhe her ſelt when ſhe was ii Je m-ght hv. entred & 
recontinued the p: fleſlien ; as al'o ut thall»c acc u:.tedber 
folly, that ſhe would take ſuch a husband, v. hich wouJd not 
ettter before the diſceni.g H 7-24. a-2,E 425.7 E.4.7.b. 15. 
E.q Diſcent ;0« Veg'tg: tia ſemper baiet inf oriyumum mens 
Lachesle baron nz turxara la fuaxae &c, a! prezudice Notea di- 
vetficy, albeirreg. No Laches thall be accounted in infants 
or feme Coverts, asis aforeſaid, to: not carry orclaime to 
avoid diſcents, yet Laches (halibe accounted in themfor no 
performance of a e 1ndition anexed toancitae of land, For 
If afeme be infenifed exher before or atter marriagercſer- 
ving a rent, and for « f2ult of p2ymenc a rc=cntry, I that 


| Caſethe Laches oi the baron ſhall diſherit the wife tor cver; 


%.H.6.28.b, 
 Andſoitis of anI::fant, his Laches for not performing of 


| acon/ition anexedto a State eicher made rohis Anceitor 


or himſelfc, ſha't bar bim ot che right ofthe Land fore ver. 
Afi, 176c 2-631 PlComs55 -10, tl-7.13. Hi7gS, 1.6.41, 
Pl.136.b. Fleta '8),2.ca.5 O. 

1:aman niake a Feofment in fee to anocher reſerving a 
rent, and if hep ty nor the rent within a month,tharhe ſhal 
double the rent,andthe Feotee gyeth, his heire within age, 
the Infanc payeth not the rent, he ſhall not oy this Liches 
lortei any thing, Bur otherwiſe iris of a feme coverts and 

; Q 2 the 


262 Diſcene gue tolent eu'ries; 


thereaſon of thisdivcrſity is, forthatthe Infanx is provided 
for by the Statute, Non current vſu:e contra aliquem infie 
Elatem exiſien. &c, Stat, Mert. ca 5 

Bu that vtat+:te doth not extend to a condition ofa re- 
entry, which the Infant ou, ht ro pcrforme, &c, 


Sect, 405 


If anideotmakea Feoffment in fee, he ſh1ll in pleading 
neveiavoidit, &c, Butupon an office found tur the King 
the King 'Þail «void the Feoffment, for the benefit of the 
Id: ot whouſ: cuſtody the Law giveth to the King,zoH , 
423b Abbys,E 3 .0. Brit. c 28 fo.5*. 25, Aff 4,35 4f.p.10 
32-E 2 ſeirefac.t-0. \tanf pr ,-45 

Vpon all wi ich bocks, there h:ve been four ſeverallopi. 
nions concerning the all:nat.on, or 0c: er act of a man that 
as 2704 campos minil, co 

1+ Thathe may avoid his own attby entry, or plea, 

2+ That he ma: avoid it by wrir, and net by plea, 

3. Thathe may avei it cither by plza, os by writ ; and 
of this op njon iS Futqh.intis N, B,aok. 

And 4. Litileton here is of opinion, rhatneither by plea, 
nor by vrir, nor utherwiſe he bumſeltc ſhallaycid n,burtis 
heice (in: ep: bis Anc, was 297 compe &c,) (hall avoid itby 
entry , plea, orwrit, foritis a maxime o: the Common 
Lawes, that the party ſliall nor diſable himieife, Lb. 4, fo, 
326, i125. bevtrl;es caſe. Bur this hojd:rh onely in civlll 
eau'cs.tor in criminalcaitſes, as felonv,&c. the aft of wiong 
of a mad man, ſhallnot b-im-uted co ::1m, fer that in thule 
cauſes, acts von ſacit reriz,ni/i mens [jt rea, tt, Furioſis (010 fur 
yore pn tur. And ſoitisotanlnfancuntiil he be of the age 


of1a, Fo,: 1b 2g Cr float BEES 
Alſoit = Father iſe; e the EE roo and rake a | 
Feoffment in fee,(&c) withoutwarranty, the Grandfather 
d; eth, albeic che righrd \cend te the Father, yer | e cannot 
enter ag-inſt hisown Feoftment ; butifte die, his Son ſhall 
enter and avoid the State of rhe Feuff-e 16, Aſſy27,>1,H7, 
31,51anfe 16 b 8,E 3,2,00108,41334'4:3513 22 E gibi 2,41 
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ded H,7,t,2F, 3. enter Cong. Statham. 12, ,4,8.:9 H,re4 4bbr aff 
fra b9.33-11.6.43. 15-E.D1ſcent zo. 

' [fLanis given co rwo, and tothe heirs of one of them, 
It | hetiat a heh» fees, ſhallnot have an aftionof waſte upou 
ticSatur of Gloc. againlt tie joync tenant forlife, ouc lug 
heire thail maiacaine an action of walte agaiaſt aim, | 


ng Secl. 406, 407, 408. 


| ADunſuitinſraetat lyeth as well for the Anceſtor him} 
4 ſclfe after his fu'l age, asfor his heir, 
* | And note, where an Infant diffeifor aliens the lands in 
fec, that ii the dilcent be caſt, the Infant being within »ge, 
. | hemayencer a: any t:me, either within age »r after his tull 
'P- | age. Anuſc it isif an Infant make afcoffment&c. be may 
ener &c, and ſo in both ca'e> may hisheir, 43 E,3, £327 
cong, vet N,B,125, b,F\N,B, 192, 45 E,3,20, ; 


Sect, qe, fl 2:8 4, 


and | Tenantin C apite makes a Feoffmenrin feet the uſe of the 
feoff.eand ti:s news, until the feofor pay 190 1, to him or 
his he1:s, the feeffec dyeth, his heir within age; now bath 
the Ki-g rhe Wardihip of the body, and is intr ul-diothe 
gurd of the lani, Bur if the feoffor pay rhe :621. ac- 
fo erding to :he lmita. 109, the Ward(hip is develtced, both 
+; | forthe body and the Jand :and fo it is in caſe of a Conditi« 
on, for the d1{ccnt which is the cauſe of Wardſhip, is utrers 
ly defeated; and,CeſSante cauſa, ceſsat cauſatum, Dyer 13 Blix 
fo feer982.39, So as there is no d. Ferenc: where the diſcenc 

kdiſaffirmed by a Righi Paramount as where the eftarewas 
3 | neverlawfal (a5in the c:ſeufa' Infant) and where the di- 
| ſcent is affirmed for a time, the eſtate being, lawful] and bes 


ts hg after defcated by matter ex poſt facto, by a Title of ce 255 
not Jo 
hall Seft. CY . 


Is | Diſſeifor ad ifiue & enter en Rel gion eve. This diene hall 
#3} | Wot barre the entry of the difie.{:e, for that the dilecrs 
| C EN anne = boy rag - Q3 I comerh 


' 


” 


264 Deſ(rent que toflewt entvier, 
cometh byrheD-ed of che Father, And the Law refpeas 


theoiginal »& andrihbaris his cneryin a Religion, whichis - 


his wn a@, whereupon the prof:Mſion foll-we ?, whereby 
rice diſcent 12pocentd, for Cu*ulg, Yet poti Jima bars principiun 
eff, And, Origo rej inſpice de: et, Pl, Dame Hales Cales6E, 
3.4 FC. | 2 | 

Burt ir i« ſaid in. the caſe of a b1ſtardeigne, and Mulier 


puifn., { ch adiſce:r ſhall, bin ie the Mujer, and ſuch ad | 


hes by diicent thall1avehis age, co E 3-55, f6.298.b. 
N-!/4 it aman be Tenant or D-fenJant in arcal or per. 

£on21l -&ien, and hanging che ſu'r, the Tenant or Defendant 

enccrinto Religions by this the Writ is not abated, b-cauſe 


Gris by his own a&. And fu it is of aReiignation, but 0+ 


therwife it js of a Depoſition or Depriv2*: -n, becauſe he is 
expclled by Iudg:men', 2n1 yer his offence &c was the 


-.. cauſe thereof. Sed in preſ:mptione leg's, judicium redditur in 


mvitum, 18 E.4-Ig, 9 E. +2552. 7 E.4+ 15, Bradt. bb.g 
ſol, 189, SHE” 


Tect, att; 


— — — ————— 


chi 


s * 
= 


f1,73. Dcan and Chapter of Norwisb. 


Dt: ſcent ane tol[-»t entvies. 


Seda 41234'Zs 


Time of Peace is the time of Law ond Right; and tims 
of War is the time? of Violent Ippreſſion, which cannor be 


| reliſted by the equal Courle of Lawy Cam ſilent leges inter ar-" 


Mm, f0.249« b., 


26g 
Claim daver terres pur terme d'ans, neft pas expu/mnent de le 
'| franhtenement del heire que eft eins per diſcent. © | | 


Succeſlio 1 of Bo ies Politique or Corporare, is in the 25. 


poft,and the heic ot che natural man is ia the 87g 7. E 3025 a, 
ſE,3-13.&3', ES 

A Body Politique is ſo called, betauſe ir is to take in Suc« 
cefſion, framed ( as to that capacity ) by Policy ; and it is 
alſo called a Corporation, or a body incorporate, becauſe 
the perſons are made into a Body, and are of capacity ro 
rake and grayr, &c.j And this body Politique or Incorpo- 
nte may commence and be cftabliſked three wanner of 
mays, 917, by Preſcription, by Letters Parents, or by A&t 
of Parliament.)Eyery Body Politique or Corporate is cither 
Ecc'efiaftical or Lay ; / Eccleſiaſtical, either Regular, as 
Abbots, Priors. &c. or Sccular, as Biſhops, Deans, Arch- 
deacons , Parſuns , Vicars , &c,/ Lay, ds Mayor and Come 


-monalty, Bayl.fs .nd Bur gefles, &c,/Allo every Body Poli. 


tque or Corpo: a'e is either EleRive, Preſcntstive, Collae 
te, or Donative ;z/and again it is either ſole, or aggiegate 
of miny ;/And this Politique &c. Body apggiegate of ma* 
Dy, is by the Civilians called Collegium, or J7 xiverſitas, Libs3e 


jo4# 


Continual Claim. 


CHa?, VII. 


Continual Claim; 
Sea, 414 & C's 


S' Alfieiſee feit Continual Cliim @ les tenemenes in la vie | 
d:ſseiſor comment que le diſseiſor de vie ſajee en Fee, & ht 
terre diſcendift a ſon beire, encore pit le diſceitee enter ſir la tuſ: 
ſeſſion le terre Ec. Nul pot faire continnai © latme mes quant 
| ad title drvani&fts S415 And yet in ſome caſes a Con- 
tinus]) Cla:m may be made by hun that hath Right and can> 
not cnter, 

It Tenant for yegrs, Tenant Ly Statute Staple, Mcrchant 
er Elegir, bc ouſted, ad he in TE Gton dif-iſcd, the 
leſſor, or he in reverFon may enter to the intent to make 
his Cl:im, and yer b15 entry 2+ to take any Profirs, is not 
Jawfull duri: grhe Verm : Ard ihe jeffor or he. inthe revers 
fon in that ce may en:er tov avoid a collare: al Warranty, 
or theleflor in that c:ſe ta2y recover in an Aſfſizegand fo (4 
ſome have holcen) may the ſefſor cnterin caſe of aleaſe fot 
life, to this intent, to ayoid a dif. ent or a Warranty, Dj 
29 El.PI. Com. 374.15 H7,3, 4. lacebius Caſc. a3. H 6,1 
$ 442445 E 3,21, 

Tf the difleiſee make continual Claim, and the diffeiſzt 
dye ſe1ſ-d wirhinthe year, his heir wichin age, and ty Ot- 
kce,the Kirg 12 entitled to the Wardſhip, albcir the entry 
of the difſeiice be nor lawful, yer may he make continual 
Claim ro avoid a diſcent, and ioin the like, 9 H 6.40. (0%, 
Claim 1 Dowaclers Caſe, 5 E 44+ 

No centipual Claim can avoid a diſcent,unleſs ic be made 
by him that harh Title co encer, andin whoſc life the dying 


feiſed was, 32 HE6g37.9 Hegey fry 5 eB 4422, 5a 


[ans 


—— 


—_ 


b 
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SeA. 415. fol.z51.4. 

A continual Claim way be made as well where the Jands 

are in the hands of a feoffee &c,_bhy Tile, as in the baids 


' of a Difleiſor, Abater or [ntruder by wrongs 


Set. 416, 


Note,thart a Forfc irure may be madeby the alienation of 4 
partic ular Tenant;Either in paiis,or by matt: rot Record, 

x, In paiis of Jands and tenements which Jie in Liy:ry, 
where a greater cRtare ts by ver «,then the particularTenane 
may lawtully make, wher- by he reverſion or remainder is 
diveſted, vide S 5£1,609, 610,641,'17 El, Dyer 339. 16. Fl, 
Djer :2ho : "I 

A parcicular eſtate of any thing tharlies in prane, cannor 
be forfeited by any grant in fee by Deed; for that nthin 
palzes chereby, bur chat which lawfully may pals, 3.;, E3e 
Deviſe 21,15 E 4,9. vide S 603, 7 

Bucif Tenant for life or years of laid, rhe rev-rfin or 


 rem2inder being in che King, make a feoffmer:t in tee, this 


isa forfeirure, and yetno reve: fion or rem+inJer :s di efted 
outof the King ; ard the reafon is in reſpeR of the loicmai. 
y of the feoffment by livery, rending to the Kings ditherie= 
fn 35 H 6, 62«Tr. 33 El, in Informat' de intruſion vers Reg 
binſon, Exchequers. 
2 By matter of Record, and that by three manner of 
Wayess 3. By Alienation. 2. By C laiming agree eftare 
then he ought, 3e B, afficming the reverſivn or cmaindey 
wbe ina ſtranger, | 
I, BY Alienation,andrhateither diveſting, as by levyin 
of a Fine,or ſuffering x Commen Recovery of Lands,where. 
bythe reveifi-n or remainder is diveſted 2 cr nor divcſting, 
#y levying of a finc in fee, of an Advowfon, ReitCom- 
Mon, or any ther thing that lyeth in the grants And of 
this Opinion is Littleton 1n 'ourBooks ; and ſonote two di. 
Veglities, 1, Between agrant by Finc (whichis of —_— 
an 
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and a grant by Deed in paiis; 2nd yer inthisthey both agree; 
That the reverſion or remainder in neither caſe is diveſteg 
2. Between a mattcrot Record, asa Fine,&c. and a Deed 
recorded, or a Deed inrolled, for thatworketh no torteiture 
becauſe the Deed is the Original, x5 E.q9. , 

2, By Claim, and that may be in two ſorrs; either Ex. 
preſs, as if Tenanr for life, will in Court of Recorg Claim 
fee, or if lefice for years be ouſted, and he will bring an 
Aſfir e, ut de libero tenemente :or Implyed, as if in a Writ of 
Righr brought againſt kim, he will take upon him to jojn 
the Miſce upon the meer Right, which none bue Tenant in 
fee fimple 6ught ro do. So it leſſee for years do looſe ina 
Precipe, and will bring a Writ of Error, tor Error inPro- 
cſs, this is a Forfeiture, 15 E. 4, 29. 36, H. 6.29.2 H. 64g, 
4.El, Dyer. 9.H.5.14-22 Aſſ.31-18 Eg. 28.16 4/s.1%, 

3. By affi:ming the reverfion or remainder to be in a 
ſtranger, and char cither aQively ot paſhvely, 

. Actively, by five manner of ways ; as 

T. Tenant for life pray in aid of a ftranger, whereby he 
affirms the reverſion to be in him, : 

2, If he Attorn to the grant of a ſtranger ; and there 
note alſo a diverſity between an Attornment of Record to a 
ftranger, and an Attornment in pays, for an Atcorament in 

3s worketh no Forfeiture. | 

3, If a ſtranger bring a Writ of entry Imcaſu proviſe, and 
ſuppoſe the reverſion to be in him, if the Tenant tor life 
confeſs the ation, this is a forfeiture, | 

4, 1f Tenant for life plead: covinouſly , to the diſheriſun 
of himin the reverfion; this is a forfeiture. 

5. If aſtranger bring an ation of Waſte againſt leffee for 
{lite, and he plead Nul wafte fait, this is a forteirure, or the 
like, 2t E:344-4 5 E. 4.2.24 He 8, Forf. br, 87.lib;zf0.55, 56, 
Backlers Caſe24.5-3.69.1 H.7.15 4fs.3. | 

Paſſively, as if Tenanrforlifc accept a Fine of a ſtranger 
Sur connſans de droit came ceo, &c, for hereby he affirmethof 
Record, the reverſion to be in a ftranger, 3 M. Dyer 148. 

e.-e Nor, that the Rightof aparricular eſtate maybe _— 


{4 1 


| | _ 
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edalfo, and that he t'ar kach bur a Right of remainder or 
reverſion, ſhall take benefit of the forfeiture, as if Tenanr 
forlife be diſ7eiied, and he levy a Fine tothe difſeiſor, &c, 
fo152.% 13 Ecag4e | 
If Tenan' for life make ale (- for life, or a gift in Tail, 
or a Feoffmenr in fee, vpon (ond 'tion, and enter fot the” 
Conditin brok :n, ver rhe Forf-iture remaineth, So irisof © 
Tenantin Ta 1l,ames poſſe i'it' Þetenant per le Curtefiecrtt Tee 
nant for years, !''en1 6 ov Na ure Merchant &c, 39 Af ts, 


| 43543 Enterc0'f 3 2H 5,7 29 Ecg. I6 445E 3.25. 


IfTena i: ior tte 42 roma fdec make continual Claim, 
and the Ali-ne fchi fit Finn forlife dye ſeiſed, then 
may he in the iemain fer f ir Ire enter, andthe right of en= 
uy, which he guned by h's eatty, thailgo ro himin there- 
mainder infce, inreeR of the PAY of theeſta:e, - And 
ſo itis of him 1n the rey-riionin fee, in like cate, for he is 
alſo privy in eſt »re, 

If Yeni iTail, the remainder in fee, wirh garr. have 
[1dgement tore-over 10 value, and d/ec before execurion, 
without i{ſ1-,h- in remainder ſh2ll fuc Erecucion, for hee 
hath right e:ercu «ro, and is privie m eſtates So if a Seige 
niory be gra 1e ! (0 ne by Fine, the grancee for life dycth, 
hein remain er ſhill have a per que ſervit, tor he hatbrighe 
totheremainde:, and 1s privy in eft.re, | | 


SR 4i7, 


Itis nor ſuicienr to tz'] on* generally” what he ſhould 
% bur ro dire him how, and in what manaer he ſhall 
Ot, 

| Note, chat the entry ofa man to recontinue his Inherie 
tince or Breehold, miſt enſue his aRion for recovery of the 
ſame, Mich.24 '5 Ele Rot. 1458. inthe Earl of Arunde ic 
Caſe, lib, fo 252,h, x 
'Butif a diffciſer hadlerten ſeverally three acres to three 
perſons for years, there the entry upon. of the Jeffees in 
name of all the three acres, ſhall recontinue and reve? all 
thethree acres 3n the difſeiſee, for that the diflcifee mighe 
- BE. 


270 Continual Claim, 


have had one Aſſize againſt the dillciſorgbecauſehe remaineq 
T erianc of the Freehold for all cac three acres, 7 4(.18. 1; 
E.4z.io 36H 6.27.32 Aſs.p,t, 

1ft infeoffe one of one acre of ground upon Condition, 
and at anorher time I :nic fe the ſame man 5f anther acre 
ia the fame cou atyLpenCondi'ion allo, ani boti the Con- 
| ditions are broken, an entry into one acr. in the name of 
þ 2-53 borh 1s norſufficicnt, for that Lhave no righ io the land, 
Y 2 68S not ationto recover the "Yr = M B.it an en. 
WY 5© try into one pait ofthe Jand,, in the name of all che land 
wW- 82 ſubj<R to ence Cond:tion, is g::04, although the pa:ccls bee 

it; ſeveral, and in ſeverallTowns, Adlon te adiverſity be. 

F wween leveral righesof entr', and icveral Tit'es of entry, 
by force of a Condition, I11H:/y.25.D,e :6 £l,;2-6 ; 

Enxo/me de tont oc. dont il ad Tit/e d'entry ; here ina large 
ſence Titl: o entry is taken or a Right of entry. 

IfI b:i: ganAflizeot two acres, if | enter inco one hargs 
ing te Wir, 2]beir it thall reveſt thar onely acre, yertie 
W ut ſhallabate, ; H,7,7. 45,4,190 12 Ey4,11ay | 


Nota, Aman mav make af.offnenrt of Jands in another 
County, an i make livery of ſ:1fin within the view, albeiche 
wig' t peacably enter and make actual live.y, and fo may 
he 11.ew the Recogmito's in an Aﬀſize the view of {aau>in 
anoth<r County: But a man cannot make zn entry i'to lands 
within the view, where he may entcr without any fear ('or 
it is one thiog tv iny: ſt, andanoih:r to devyeſt ) 35k, jolls 
36 a3, 3,(03253,0, © Lo 

ithivery of ſcifin be made of parcel of the Tenements, 
&e, in cne Town, in the name of all &c. All the ſa:d Ic- 
nem- nts &c, paſs by force of the ſaid livery &c, Ag7.4 MW 
zore ad maſtu ;ifit be ſoin a Feoffmentpailing ancw right 
4 multo fortiori, it is tor the reſtitution of an ancient To 
as the worthter and more reſpeRed in Lawy which ho ech 


Serb, 
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Sect. 419, 

Fear of impriſonment ſufficeth to avoid a Bond ora deed; (7 > 
for the Es ipec.al i: gard wo the ſafety and liberty of 25 5 
aman, But note adiyerfity between a Claim or an Entry 
intoLand, andthe Av--idance of an a& or deed for !ear of 
Battery, 4E4,'7-11 H 4,6:8 4ſ5,25, videS 434,10,2,4p, 

49:13 H j« Dures 2 | 
Ifa man hath Titleroenrer into any Lands or Tencments, 
ifhe dares not enter &cs for dgubt of maiming &c. i hee 
»eth, and approach as near to tNt Tenements as he dare 
torſuch doubr, and by word claim the lads ro be his ; this 
entryin Law is as forcible: i-- Law, as ancntry in Decd ; and 
upon ſuch a': entry in Law an Afſi .cdoth liey as well as upon 
an entry in Deed; and ſuch an entry in Law ſhall avuida 
Warranty, &c, vadeS 474.11 H6,5-. | 

Burnote a diverſity here, bztwern an entry in Law and an 
entry in Deed ; for that a  ointinual Claim of the dilleiſce 
being an entry in Law, ſha!l veſt che poſſeſſion and ſcifin in 
hin for his advantage, bur noc for hisdifadyantage ; And 
therefore if the diff. ilce bring an Aﬀſize, and hanging the 
Afſize he make Continual Claim, this ſhall nor abare the 
Ailze, but he ſhall recuver dawages iromt\c beginains : bur 
otherwiſe itis of an er try in Decd. YideS 442+ Pl. Come 
$3- Parjon of Hony/anrs Caſe, 

Arg. ab autor” eft fortiſimun inlege. 38 AT. p13» 


Sect, 411, 423. 

Where a Continual Claim ſha!l deveRt an cftate, in any o- 15 
ther perſon, in any lards or tenements,there he that ma«zeth 
tie Claimought to ent: into the Jand, or ſome part r1ere- 
of : Burwherc the Claim is to brig him that maker 1c jars 
attual poſſefſion, there a Claim within rhe. view ſutfic<th;as 
upon a diſcent, the heir having the Freeneld in Law, may 
claimland within the vizw to bring himſcife into aRtual pol- 

ſeſſion ; and in thar ſenſe is rhe opinion of Hull, andrhe 

Court to beintended, 44 H 4,5, &c Bur yer the entry 2 


29s | Continuall Claims 
to ſome parcel] in the name of th- rcſdue is the fureſtway, 
wide $,177,&11H 6, accord with Li.t20:) 51: 
At the Common L:w upon a fine 01 fi all judgementgi. 
yenin a writ of right, the party grieved had a yeare andz 
_dayto make h1sclaime, Sc the wife or heire bath ayeare 
anda day to bring an ?ppeate of death, &c Atter judge, 
mentgiveninaica lation, thepl-i..r:tfe within the yeare 
andday way have - kabe'e face. { i am and in an aftion of 
debr, 8c. a Capias, firri fac or a L vari facias. 
A proteGior: ſhall be aliowcd bu. for 2 year and aday 
and nolonger, and in man» other caf z Pd. $,385.426.14 
H 4.367-E23437. PI 356«4357-367, Brit. j0:45 gb» 


Seft. 423,424. 425» 


Il covient aluy que 6 cl»ime, &c, de faire un cl” deins 
cheſc* an &jour prochein apres c'eſc* c!aime fair duranth 
vie fon adverſarie, & d- 11,u.s a juecunque temps que lon 
Adverſary mor. Seiſce ſ5n ©ntry ne ſer, toll per nul cicldis. 
cent. Brit, fo. 209,Dy-17.El :. 345. 

Sidifleior mor, Seilec dci'1 an & Jour, &c. per que! 
tenements diſcend a ſon heire,: n c& caſe enter le Cifleilee 
EtollcarPan & le jour que a1aroi: lelefſee cn ticl caſe. ne 
ſerre prisdetemps de title dent. aluy accrue, mes tautſol: 
mentdel rempsde claime per luy fait en le maneravantd. 8 
Pur ceſt cagſeil ſerreto:;e pur tiel diffeiſee pur faire fon 


cl2 ime enauxibreve temps que) puifſoit apres le difſeiln | 


Ges 


37 .H,8.c4,33e For it the deTeifor dye ſciſed within five year 
afcerthe difleifin, though rhere be no cont, claim made," 
4 allnottake away the enzry of the difſerſec, but afcertic 
five years there muſt be ek continuall claime as wasatthe 
CommonLaw : But that Staturc extended not to any Feols 
fcear donce of the diflciſor immediate, or mediate, butihe 
"Maine ftiNatthe common Lawg/ 7.54385. 423 


* SeR, 


This in caſe ofa diſfſeiſor is now holpen ty the Statuted | 
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Set. 428, 439- | 

mem ſicome 2 dit en les caſes mijes, lou kome ad title dent, pur. 

eau] dun difſci/in, &c. mes la ley &, lou bome ad droit dentr, pay 

tſed: aſe* aut title, &e, biere 13 implycd abators.or jguruws 

dors, and notonly their difle;flors, bur the Feotfecs, or dow 


. nece of dificifſors, abators, or intruders, or any other ſo long 


asthe entry is conge and here title. is caken in his large ſenle 
toinclude a right, Y. Seft.650.and 659. T0 | 
Sitcnantin raile immediare puis ticlclaime continua ſon. 
eccupation'enles tenements ceo un diſſeilin, &c. a celuy 
que iſt riel claimc, & fic par conſeque letenant adongues ad 
fee ſumplee | | 
Sefl, 430,431, 


The diſſciſee hall have an ation of rreſpaſſe againſt the 
difſeifor, and recover his damages forthe fiſt entity wich» 
cut any regreſſe, t ur after —_ r e way have anzRionof 
tieſpalſe with a _continuando, and recover as well for ail the 
mean occupation as for the firſt entry ; and nute that Littiee 
loa doth hete include cofts within dammages, . 

Ou i] poit aver un breve ſurleſtat.5 R.z.ca.p. Suppolagtpar 
ſon breve que ſon adverſary avoit entry cnlestcrres,&c.ceb 
ly que fiſt Jeclaime, &c. & par t:cl aftion 1] recover {es dame 
mapes,&6. 7,6. thathe ſhall recover dammages for the ficit 
wreious entry, bur not tor the mean profits, though he 
made a regreſſe. 37. H.6.35.2 E.4-I8,21 B 4:5+74-39.AY7, 9 
ME; 3-20.10, H 7027. Keibyey I, b. And bcre note that alf 
he ſhall recover his coſts of ſuit, 2.E.4.24. b. 9. E.4.4-b.36s 
15.6.4. F0.257,a, One or more may commit a force, three 
A more may commit an unlawfull afſembly,riot or rout, A 
multitude is net reſtrained to 2 certain number, bur lefere 
the diſcretion of the ludges. A writ of forcible entry is 
grounded upon the Statute of 8 He6, ca. g.and licth where 
one entreth with force, or where he enters peaceably and 
dctainerh it with force, or where he enters by force, and 
(etainethir by force;andin this aRion without auy regrelſe 


'Y 
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the pl:intiffe Hall recover treble dammages, as well forthe 
Mam vccupItion, as the firſt catry by force-of the Statute; 

and he hall recove: cieble cofts allo, 3 E 4-19,t4+ B.N,B, 
24*.&c,1t Eqii. be H 1.13,22 1 6-57» 


2h If three or foure goe rt make a fercible entry, albeir 
/ one alone uſe the violence , all are guilty of force, 16 | 
B 7,1 . © 


| 
x 


Note that there is a force implyed in Law, as every tref. | 


pa's, & Reſcous et dijseiſin implyerth a force, and is v3 2 ar- 
#%'s, and thee is an aQtuall force, as withw eapons, number of 
erſons, &c. aid when ancentry is made with ſuch aRQuall 
oree, an ation dn:i lie upon the ſaid Statute, Yide Sef, 
2,,0,,4 H £,%O0, 
Set. 433- 


Oui per alium facit, per ſ*irſum facere videtur. 

If an intant or any man of tull age haveany rig*t of entry 
into any lands, any ftranger to the uſe of the 1nfaar, &, 
may en:et into the lands, and this Reg, ſhall veſt the lands 
in them wichour *ny commandm-n: pr cedent or agrecment 
ſubſequent, Bur if a diifeiſor levy a fi .e with proclamation 
according to the yrtatute, a ſtranger wi:hour a Command- 
ment, &c, within the five yecrs eannot enter in the nameof 
the diſfciſee to ayoid the finezand rharreſolution was ground: 
ed upon the conftrution of the Statute of , H, 74.24 
Bur an afſeni ſubſequent within the five 3ears ſhould be ſuf- 
ficienr, owns enim ratihabitio &c. 7 E 3, 69,1:. Aſl p 11,9 
At.p,r8,10 H7,12.2.-3: H8. extry congue et faux recovery by: 
lib 9.f0,108 a. L. Audeleyes caſe 45 B 3, Releaſe 18, and Breve 
589,20 E 3.62 par Thorp, 


Se. 434+ 


Reg, itis true thatwhere a man doth le: than the com- 


6 mandmentor authority commit rcd unro him, there cheat 1s 


cBS7 


void ; and whicre a man doth that which he 's avthorizedt 


doc and more, there iris good for that which is warrance 
re, al 


the 
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and roid for the reſt, Impotertia autor excuſat egem-1 «© Hig 
1: Aſs.24.26.4/5.39,S.5419.46- E 3, petition 18.33. H.6.8, 


Lex non permittit aliquod inconyentens. 
| :Albeic. the-Recluſe or_Ancherite be ſhut up himſel?, &c; 


yerto avod a diſcent, he tnuſt comma;:d cnero make claim, 
and ſuch arecluſe ſhallalwayes appear U, Arturney in ſuch 
caſes, where others muſt appear in proper perſon. 43 E g.8e 


d.30.2- 


| Sel, 436 | 
Quant home eft in jriſen & eſt diſseiſe, & le diſſeiſor mor fe'gn 


&c. The diſſeiſce ſhall nor be bouud in this caſe, for thar 


by the intendmeart of Law hc js keptwinhb-our incell gence of 


things abroad, and alfo tFat he hich nor Iiberty to goe at 


Jarg- co make entity or claim, or ſeek counſell ; and{o nore 
aUwcrity berween a Recluſe, whomight have incell;genee, 
anda man in priſon. Pl,'Com; 360.Stowels calc. | 
- Bucif he bedifſeiied when he is/ac large, andthe diſcenr 
1s caſt during the time of his impriſoament,thisdiſcent ſhail 
bind him. 9 H 7.24, /idelib.fo.£59.4. 

Set, 437. 


Si t'el que oft en priſon ſoit ut iage en ation de debt on treſpaſt; 2.78 


een apreal de K obljery,-il reveria tiel utlage, per b: eve de error. 
. Owlawries may be revericd;errher by pica, orby writ of 
etror. By plea when the defendant commeth in upon the 
Caput ltlagati,ehc, he may by plea reverſe the ſame for 
matters apparent, 33 in re/peR of a ſupryſedeas omiflion of 


Procefle, varience; or other matter appacenc in the R:cord;y 


and yet. intheſe caſes ſome h»o1d, rac 1n another term the 
defendant is d:ivento his writ ot crror, > FE 4-1;4 E 4-10» 


ME 4,73,11 H e521 H6eg0,9 H 4:3. EL. Dy. 192.2 El. 
176.37, H 6:19 


'But for any marrers in faR,a5sdearb, impriſonment, ſ-rvice 


—  — ——— 


be'in caſe of felony, and there inſavorcm vite, he may plend 


*[theKing, &c: he is drivenio his wric of err:r, unleff: ic 


R, But albcit impriſonmcgr-be a good caule to reverſ? an 


Quyawry 
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. outlawry, yet it muſt be by proceſſe of Law in invitum, and 
- nor by conſent or covin; for ſuch impriſonment ſhall nor a- 
2.67 Veid theourlawry, becauſe uponthe marter ir is his ownaR, 
. 8. H 4.7,2E H7,83;39 H- 6.1, B j.1-1 E 42,27H 8,38, 


Aſs. P:17.V Ss 590 
Sed. 438, 


Auxi fi unrecovery ſoit pev default vers tiel que eft en priſm, i 
gu0idam le judgement per breve de error, &c. For he ſhall hare 
no wriic of dilcent, becauſe the ſummons was according to 

- Jaw by ſummoners and vciors, and theland-taken ioto the 
Kings hand by the Pernor. Fleta, I, 6. ca,6; & 240 2 6s 
4 E.2.diſctnt Fr. IE ” 8 

Defalte, is legally taken for non appearancein Court, | 

| Theie be divers cauſes allowed by Jaw for ſaving a mant| 

defaulr. x By impriſonment, 2, Per icundationem aquarum, 

Z. Per tempeſtatem. 4. Pcr pentem fratum.. 9, Pe 

navigium ſubſtratum per fraudem percntis ; non enim debet 

| quis ſepericulis & infortunzis gratis exponere, vc] ſubjacere| 

6, Pet minorem zrateme 7 Per defenfionem ſummoninons| 

p:rlegem,s. per mortem Arrornati ft tenens in temopre non 

novit. 9g. $1 petens effionarus - fit. 10. Si placitum ai; 

 tatur fine cic, x! «per breve de werr. Dici. 3 H. 646-38: | 5, 

$5-I2+H.4,13-5 H 7-3. F'N. B,17.4 H 5. cballeng 153. BreSwW| 
defendant 45+ | 7, od 
Legally records are reftrained to the Rolls of ſuchonlys 

are Courtsof Record, and not the Rolls of inferior, norol| , 

any other Courts which procecd not ſecundum legem. & nl 

ſuetudinem Anel. 21, 759.b, m.r,and 8, Dy. 242. 17.E 34M} 

H 426.621 H6,34c707 Br. 73,7 H 74,19 Aft. 71.4 0.9%} y; 

Rawlins caſe Brit.cap,t7,1. 6. {0.11 ,Tentiemans calc, and; f 

45.lib 7,f0.30.1-8.f0.to b and 69,4. fo, 260.4. In 

"1 During the term wherein any judiciall a& is done,ji tp 

+00 Record remaineth inthe breaſt of the Iudges of che Coll ,,, 

| and in their remembrance, and therefore the roll is ale jg 

during chatecrive, 3s the Judges ſhall dire&z bur when# 

rcrme 18 paſt,then teReeord is 14 the Roll, agmits no alte i 

| to} 
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tion, averment orproofc to the conmrary,y B 6,x?,t 0,H,6,6 
15 the Tenant.or defendantbcan p: iſon, kce ſhallupon 


. motion by erder of che Court be b:ought to the barre, and 


either anſwer according to Law, orelſethe ſame beiag Re 
corded;the law ſhall procerd againſt him,and he ſhalrake no 
adrantage of his impriſoamenc 18, El. Dy; 353.3-#, Dy, 124, 
Pla32, $eigiior Barkieyescaſe; 16, H 7,12.b.22, H 8, Kecord 
Br,65, :9.:H 6,4,3 ELDy.187- 18.6, 0.15. Edens calc. ' 

If a maninpriſon ſhall ngt be bound by a recovery. by de- 
fauir, for want of anſwer in Court of Record ina reall ation 
which is matter of record. 4 #»{(#/ort, a diicent inthe Coune 
try which is a marter of deed, fhall nor for want of claime 
bind him har is in priſon. Quodin minori yaler, valebicin 
majoriz: & quod in major inon valer, nec valcbit in. mineri. 
7H6,18,8,HE, 16./+Soq18, ' Pr : "$i 1 

Am1nin priſon by proce of Law to be kept inſefva & 
oa cuſiodia ; but yer, Carcer ad bomines cyflodzendas , non ad 


Sect. 433- 


Ifaman be upon the Seaaof England, he is wi hin the 
Kingdome of England, &c. And yet a tum mare is Olit of che 
jridiion ofthe Common Law, and within the jurifdicticn 
of the Lord Admiral, . 6 R 2 ProtcRion 46-7, S- Iy8. 4406 


' 441+ 6779, 


And note, Littleton ſaith not; beyond the Sea, orexira 4 
Mania, for a man revera may be infrag. war;a, and y<t cutor 
therealme of Exglend. | 

Butinfra.q. Maria; orextra,is taken by confitution tc: be 
Mhin-the realm of Ezglayd, or dominions efthe ſanic, 
$83. continuallelaim 13.4. E 3.46- | | 

fa man be out of the realm, and a recovery is had 
*ainſt him in a precipe by defaul;, ic ſeemech tha he (ka'l 
wt avoid the recovery; ior by thar mea 1£8, a man mjgtt be 
a6auly deldyedof his-freehold and inherita- cewhercof the 
Lay hath ſoſpeciallregard; and few or none gs over, but 
Us either of rheir own. free will, or by {:1t, for what caulg 


KR 3 FKcyct 
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*focver, anche is notinthat caſe-without his ordinary Peni 
"dy, either by His writ of higher nacure, or by 2 qled ei Hefo 


' & conftans opinio-Brac. 


. Blachney haven in Norf, to Mutttelin Spaine;andthereronly C 


; the ſaid ſhipremainedar Mugare! 8c. and jt was adju'f v 
| That this iffue 7 ould be tryed «tf Thetford where che # 


exat. But outhwry.in a'perſonal)>@ion'ſhall de avviies) 
that caſe, quia de mmimis non curat lex, and orherwiſete 


" ſhould bew1thouc remedy. V.S-437. and note thediverſt 
| berween that cafe ofthe impriſonment, and'this of beihe'be 


\ 7 


yorid Sea, Fo,260b nota, &c, 


: : See "440. : 7 
Excuſarurquis quod clameum'non oppeſuerir, ' ur Att 
terpore litigi fuirultra frare Juacunquec”oCcafione, "Ve 
«5,/ 436. and 165 Brit fort, 16 
H8, c,18,5 and s reign Ne Fi 
" By cerrtfitarea thing done beyond Seamay'berryed FN, 
B196,29,A4f.:1-1 7, fes,29- ge 3," 


 proditionjibus doth declare, that itis treaſon by the e6rdima| 
. Lay ro adhere tothe encmicsof the King withif thetdilhy! 


or without, if he be thereofpiovcabl:ment a:taint 6f tim, 
fat.and that he ſhall forteir all his lands, &e. Certainity, 
char, for neceflity ſake rhe adherence wichcut the reals 


 muſtbe all:dged in lome place within Exgland ;" andithpal- 


evidence th - y ſhall ind any adherency our cf the fealne | 
they ſhall find the delinquent guilty, 5R 2, Tryall 54.35 ; 
$, ca, 2, fo, 261.b.* Dyer, 360,.contr,” When re of tht 


_+Q, eſpecially the originall is done in E&ng/-ud Indjmn 0 


out ofthe realme, thar part thatis to' be pet forthed butd & 
the rcalme, ifillue betaken thereupon, ſhallbe”triedheq (; 
by twelve men, an! thoſe twelve ſhall come out of thephd L 
where the writ is broughr : fur examplc ir'was convent Li 
by Indenture by charter party, thata ſhip ſhould'Sal Wy fi 


by certain dayes,48E 3,r:,H7,16,1R;4, *' [C 
Inon 2Qion of Covenanc brought upon this'Cht 

parry, the [ndenture was alleged to be made ar Thafoty 

Norfoll., and upon pleading the iflue was jsyncd, whith 6 


f 
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Me: | was brought, becauſerhere rhe Contraft rook his Originbit 
efor. | &. P 38 El, Conſlant, & Hughin, Ban, Rls,fo, 47, Dows 
ton} depiG ale, | EE | 
"liee] AnQbligttion made beyond the Seas, may be ſycd here - 
eff | in Englandin wht placethe Plaintiff will 2 t 2, Oblig. If, | 
Þ be Whecher Bourdeaux_in France be in 1ſiington or no, is nor 
ra;crlable, Vide | fo,a61,b 7 - ug 4 
[fa man be _diſfsciſed before he go over Sea, or comerh 
inzo.thg Realm again before the difcent, the diſcent ſhall” 
take away his entry _- 


6408 Sect, 447 * | | 
By the Statute Of 4 H . 7, cap, v4, five years after Procla- 
d.F.N. mations made upon the Fine, are given to him thar righe. 
| 43,4 hae his claim,”or- purſue his attion,, where the 
ma} Common Law gave bim byt aycar and,a day z bur this Sta- 
Yalhe| tucg extends onely to, Fines,apd not ro, Non=claim upon a' 
fav, judgement, in, a W\ rjr of Right 7 and therepre the Sriturs, 
ainits 033 & 3,16, which ouſtgri); Non-claim,, ongly 40 Fines Ic-. 
redud vied exrenderh. not ro: a judgement in a Writot Rigir to. 
itupal this day. ; and, therefore, the Common Lay in that caſe re- 
realm} mainzth &c, viz, thatclaim muſt be made wichingycar'and 
435} aday after judgeome:.t, 2 MR 

t of tf Alſoif a Fine be levied without Proclamations, or with- 
nd jt _-_—_ y.asthe Law requireth, then.rhe, Statute of Non- 
4 bud Gaim dog exrend 19 web a Fine, (3, [0.44,07 5. Caſe de! fas, 
ted ,, 5, Shefleys Cals,lz,f93, Binghans Cale, 8,7 i 003 
he faq Eebfords Caſe, 1,91 f 159,056 Beauwands, Cale, 110. f,eg,9 
vena} Limjare Caſe, & 99,0 9,/gLo59 Margaret, Podgers Cale, 1 5. 
ail iq fing, Safins Calc, bx >,96, Seymors Catea{ $, [73 GrejSleys 
rexel Caſe, £11 #65,7 5,78, Pls: Com. Smith 20d Stapl, C ole Srowk 

' | Caſe, and Howels Cafe, Sratirg35»Brit.ai6.f0 262,06 

aft Fiz fe 08 litzD us immbonis,. <1 <8 : 
pafaly ' Afewe covert ; alfo they in reycrfion or remainger expe- 


} 


, wht =_ upon any cftate of Frechold,are holpegby the Saatiife 
adj} 4.7, videlib. fora a 
he # TY | | 


ky TR 


2Lo. 


Ina Writ of entry ſur 


Sect; 442, = | 
difcifin againſt one, ſuppoſing tha 


Contizual C laim. 


hehad not entry but by LS, who diffeifcd him. the Tenant 
ſaid thatl.S.dyed ſciſed, andthe landdeſcended ro-him,and 
prayedhis age': 'the Plaintiff counterpleaded his age, for 
that be arraignedan Afſſs;c againſt $, who dyed hanging the 
Afſize, and hewas ouſted of his age, for thar rhc bringing «f 
the' Afize amounted ro aClaim, -24 E3+25. 9 Ez« Age 


I '). 


If Tenantin Dower a 


amounts a conrinuallC laim, jE 


z 


veſteth the ptoperty in the Lord 
18.b,g H # 25.Newo debet rem ſwam ſine falls, aut defectu ju 


emittere, 


c >< 


Lg 


o 
do 


Stet. 443. , © 


If anuſurpition be had ro aChurchin time of vacation 
this ſhall nor prejudice the Succeſfor to pur him ourof pol- 
ſeſſion, burrhat at che next ayoida 


B.34 MWatc,5, imp. exeuſ, evo. 
| Whentherc is nsD 


» 


| can or Mayor, the ChapterorCon 
monalty in that caſe cannot make claim; becauſe they hat 
"neither ability nor capacity torake or to ſue any aRion. Bu 
during the vacation of the Abathy of D. if a leaſe forlifes 
agittin Tail be made, the remainder tre the Abber of 1, 
3nd his SucceſFors, this remainder is good, if there bell 
'Abbet made during the particulareſtace, 2 H 7, 13+ 494] 


kenin fee with Warranty, andthe 
heir,in the reverſion bring y Writ of entry in Caſi proviſe 8c 
and hanging the plea,the Tenant dyeth,the heir ſhall notbe 
rebutred or barred by this Warranty, for that the Precipe did 
3-Garr.62, Fleta l.6,c.51, 
Bra8.Ly,ſfe.436, F626: 4.Notaehc. 2 | 
' Ifthe goods of 2 Villain (before any ſciſare &c,)-be ds | 
Krained, the Lord may have a Replevin,” and the very bring 
ing ef the Writ doth amouvt ro-a Claim of the goadsand 
» 33E 3, Repl. 43, (485 


ce he ſhall prefenty F.) 


ECT 


— 2 INS 


OCT ops TIO ag 


a6» 34E i. Gary, :9.Du, de dubas FC. . 
Inter cunt leges, & pergunctabere doczos, Hor, 


| 
T 
'f 
( 
8 
| 
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Of Releaſe, 2Lr 

As; Collatio peperit artes, ſo Collatio perfieit artes, ' © ; 
Creſcente ſcientia,creſunt ful & dubitationes. | 
Autortias Philoſooborum, Medicorum & Poetarum, ſunt in 

(auſis allegande & tenende, 10.264.2- ; h 


Cna?, VIII. 
Of Ril:afes. 


Set. 444, 

R Eleaſesarc of two ſorts, viz. a Relceſe of all the 1ighr + 

. which a (nan hath cicher inlands and renemenrs, or ia; 

goods and'chattcls, JOr there is a Relcale of acii.ns real, of: 
or ia Jands or teaements;; -or perſonal, ofor in goods or 

chattels ; /or mix?, partly 1a cherealry, parely 1n the per®. 

loaalty, v-de $ 4592, | | | 

Remiſ, A elax. & quiet, clamoſie, are proper words of Re-\ 
leaſes, andbe nuich of onecfteR ; beiid:s thers is kexunci- 
ae, Acquietare, and there be many atherwords of Relcaſc,as: 
f the lefſur granrs to the leffee for lite, that: he ſhall þe gil- 
charged of the rentvide, S 532» 

Expreſs Releaſes muſt of neceſſity be by Deed. Relcaſcs 
inLaw are ſometimeby Decd, and ſomerimewithout Decode 
As if the Lord diiſeaſe the Tenaat, and maxea Feoffment in 
iceby Decd or without Deed, this is a Releale of the Seig- 
Miory, And ſoit isif the diflciſce diſſciſe the heir of the diſ-; 


' ſeilor and make a Feoffment &c, this is a Releaſe in Law of 


theright, Andthe ſame Law is of a right in ation, 27 H, 
bg. ſe 34 H 6444, tlainte 3 E 3-38-21 E qual ell.Com. 
la mere... TEL S RO | 
If the Obligec make ths Obligor his executor , this 18 
atckaſe in law of the action , bur the datY remains, for 
be - PO Tr = ages R 4 6 _— the 


282 Of Reteaſes. 
the «hich theexecuror may xcx2info much goods &c. 8 By; 
Z-:21E 4.2. 
"If the feme Oblipee rake rhe'Obligor ro husbang, this is 
a Relcaſc in Law. 50 it is.if cherc be two femes Obligees,: 
andthe one ta+e che debtor to husband, 11 HyJ9.4,:0 i 7, 
298 E4.3- | 

If an tn fant-make the debrorhis executor, this is 2-goad- 
R:lcaſcin Law ofthe ation, Bur if a feme cxecu:rix take 
the Devror to kusband, rhis isno Reledſe ih Law ; for thar 
NHould be a wrong rothe dead, and in Law work a Devaſlg- 


vit, which an aR of Law ſhallnever work. M.3zu & 31 £4. ad- 


judged. 
Note adiverſity between a Relgaſe in Deed, and a Releaſe 


. inLay4 for j heicof zhp. diflifor make a leaſe tor life, 
6 Bebe arghichs EY tes Ps if the difſciſee deth dillciſe 


the heir of the difſeifor, and make a leaſe for life, By this 
Releaſe in Law the right is re}:aled bur during the life of 


the lcfſec ; for a Releaſe in Law fhallbe expounded more : 


favorably, according to rhe interr of the paitics, rhen:a 
Relcaſc in Deced, which is the a of the party, and (hdlÞbe 
raken moſt ſtrongly againſt himſelf, 30 E 3.24,32 E 3:ſe 
faror0% ; ww 6:4 


1x4, includerth nor onecly. a ri Y but aJſo any Title or * 


» Claim,cither by force of a Condition Mortmain &c. toFthe 


3h which noaQion is given by Law,bur onely anencry. 


_—— 


| Seft. 446, fol. 265.2, : 
Null drojt paſia per un ;eleaſe ; {brſque le drojt que lt relefgor ad 

al temps det releaſe fait. | | 
| Nate, a wan may have 2 preſent right, though it rake & 
{-& in poſſeſſion bur in fitaro : As he that hath a right to 


a reverlion or remainder z and ſuch a right be chax hathrit; 


may preſently releaſe, 8r:t.fo-xo1. 


4 . 


* The Baron makes a leale for Jife and dieth, the Relca(c 
madeby rhe wifc of her Dower to him in reverſion is good, 
albcir ſhe hath no cauſe of ation againſt him 56 preſert', 
x6 E 3. Bar, 245. Hoes Calc, 5. part, fo.70.71. i 


, 


| 


Wm 6 HE oY TT 


or 
[5 


| noth 


Of Releaſes. 2 
If there be Grandfather, Father, and Son; ar$Þrthe 


Gra1dfather dyech, the Father againſt his own: Feoffment' 
halt nor enrer; but if he dye-his' Son ſh: emer; Andie: 
mea diverficy between a Releaſe, :a/Feoffment, anda Ware 
ant; Arelcale in that caſc 1 void; ar Feotfmentr is: good: 


| 2o4inſt rhe” F coffor,:bur got againſt his hcir ;. a'Warragt'is: 


good both againſt himſeif and his heirs,.. 394 H6:qg320, E 4.) 
ctgHcelel 2 E 3.38 11 H 4:33. | 

Noterhree diverſtties, I, Betwetrt a Power, a94-an Au- 
thbrexy S a Righe: 2 Berw cen Porectand' Authorities 
themſelves,” 31) Between a'Righr and a*poſibiliry,, 43 B3\ 
17.42 E 34244 per Fintbden.17 E 3.67: | 

As tothe 1. If aman by hiswiltdeviſetr, tharthisexe-: 


cutors (hall-ſeH his 1:nd, and*dierhi'y. if the executors: regs: 
kaſe a)l rheir right and title ro the heir, this is voids; for 
they have but one'y a bare Authorirycamd ( it ivif: ceſlup 


they ſellthe Vſe;fo: their Auhoricyir thar: cuſe ibnor givers 
awey by the livery pt 3 H 7.01; | 


| Astothe (econd,there is 2 diverſity between ſuch Powers: 


ad Authorities as arc oncly rv cliv ufe off a temnper, '#nd 
or the benefit or hemvchav he Bolan 


lie denefie of c3e Recleaſury av/intlieſs ufnat powers of re- 
veation;wherr che Feoff.r &e, hack 2poxyerts alrer,chanye, 
Uerinine or revoke the afes(demginrended for his d; 


Ur; he may by hisrelcafe make chem ablolite, and feckhde 
liaſelf from any akeratlon or Tevocaion, lit, Albank s eaſe, 
10. H 6.4, 


As to the third; before Indgemenc the Plaineiff in an 


be tirhe of the releaſe be had but « mer poſſibly, ang 


on 


wht ew 
ifſeiſe the Grandfather and make a Feoffment'infet; the 


e (as iv © 
' | fecaſeb*fore} and x Power'6r Auhoricy whickreſpeRtorty 


ieway releaſe ; and where the eſtares beforewere defeati- = 


nuther, 


% 
\ 


(1 


qeuſe hat deviſed; thar his Feotfces Mould have foldthe: | 
lnd;albeie they hid: matie x Feoffmrnc over. yeomight * 


C/ 
ISA 


dion of debrreleaſerh ro the Bail irs the Kings Rench- alt.” - 
Demands, angaftcr ludgement is given, this (h2Y mot bar 
bePlaintiff ro have execution againk the Bzil , becaiiſe ax - 
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neither Is "in re, nor I: ad rem, but the duty is to com 
mence afrerupona contingent, and therefore could nothe 
releaſed preſently. (n4 0 | 


So if the Conuſce of a Sratut: &c, releaſe to the Come 


all his righc in the land, yet afterwards he may ſue execy 


ti>A ; forhe hath no right in the land till Execution, but | 


onely a poſbility, 25 A}-P.7-27 E 3. Execut. 130e P38. £1, 
Rot 5:1. Borowehand Grey, 


| Seft. 447» | 

En Releaſes de tout le droit que home ad encert terres; hci 
covient. a £e:uy « que le releaſe eſt fait en aſt” caſe, que il adlt 
Jranktenement ex les terres en fait, ouen ley al temps de releaſejait, 
&c. This muſt be inteaded of a bare right, .and notof a 
releaſe of right, whereby any cſtatc pafſeth aso a leſſcetor 
years, 49'E 3.25. | | 

Alfo.ir:mnſt be intended of a right of Freehold at the 
leaſt,anil nor ro a righr ro any term] for years, or Chattels 


real; asif Jeſlce for years be ouſted, and he in the reverſion” 


difleiſed, and the difſeiſor maketh aleaſe for years, the fit 
leſſee may rcleaſe unto him, all which is implyed in the 
firſt, &c. K | 


Alſo in ſome caſe a Relea(c of aripht made to onethit: 
bath ncither Frechold in deed nor in Lay, is good ; as the 


Dermnandaat:may releaſe ta the Vouchee, and yer the Vou- 


chec hath nothing in the Land, for that when the Vouchee 
enters into the Warranty, he becomes Fenant to the De" 


mandang, 8nd-may render the land to him in reſpect 
#hc priyity ; but an eftranger cannor releaſe to the-Youchee, 
bee1uſe zz rei verztate ke is not Tenant of the Landy E 4414, 


20 H: 6. 19.5 H7., 4r. 18 E 3el3,48 H 4:55, vide Seft. 490, 


491. 
And foirisif the Tenant alien banging the- Precipe, the 


Releaſe of. the: Demangdantto.the Tenant to the Precips; 
good, and yet he hath nothing inthe land, 36 E 4. 14,1% 


Aſſspe4l,. 


Ja xime of vacation an Annuity thar the parſon.oughtre 


Pa 


— © ww ms co J.c® cc a 


Cur qa rm cc _ Iv __ 


# Be 


on 
\ 


Of Releaſes, 235; 
pay, way be releaſed rothe Parron inceſpet of rhe privity; 
but arelcaſc ro the Ordinary onely ſeemerh not good, bes : 
cauſe the Annuity is Ter-poral, 8 E 3,81. 46 E3, 6.b, 


 arHi7,400--- 


If a difſeiſor make a leaſe for life,the difſeiſee may releaſe 


tohim; for toſuch arcleaſe of a bare rizhe there needs no - 


privity. | But ifthedifleiſer make aleaſe for years,the dis- 
ſciſee cannot releas rohim becauſe he hath no cſtate of free - 
hold, And yctinſome caſe aright of Frechuld ſhalldcown 

ina Charcle, asif-a feme hath a right o' Dower, thee may -: 
rejeaſeto the Guardian in Chivalry, and ber right of Free: . 

hold ſhall drown, becauſe the Writ of Dower .dack lie a«-. 

zainſt him, and che her ſhallcake advanzage by ir. . And 
note, That by a. Maxime, a right ofencry or a choſe in aRi- 2 /6). 
of cannot be granted <r transferred to a ſtranger. © Mirr.. 
(4þ.2,5 $7. : 2 SQ. IS | S181 . DONT. : 

wy a man bediſſeiſed of an acre of land, the diſſciſce hath 

ju proprietatis,- the: difſeilor hath j us- pojseſſionzs 3. and if the | 
dfciſec releaſe to rhe difleiſor , be hart fag provicwkh @.. 
peſſeſſionis, & Reg. .. Send! rae | ITIENE 

When a naked right ro land is releaſ-d to one that hath. 

juspoſſeſerts,and the otherby amean title recovers the land | 
from him, the right of pofſeſſian hall draw the naked 'righe: >; > 
with it. For examplc 3 if the heir of... the- difſeiſor being- 

ioby diſceng, A.dorh difleiſc him, the dilciſee releaſera A..; 


| newhath A.the meer right tothe land; bur if the heir, of. 
| thedifeiſor enter latohe land, and regain the polTeffion, 


that ſhall draw with it themcer right, &c, Br. l 2, f:32., Brite ' 
fto84 121. 161 HE d.d 5» 

' Burif the Donec in Taildiſcontinue in fee, now is the re«. 
Krfion of che Donor turnedto a naked right : ifrhe Donor. 


| tleaſeto the diſconrinuee, and dyc, andthe ifucin Tail, 


recover the land &c. he ſhall leavethe reverſion in the dif 


| cantinuec, for.the iJue in Tail can'recover but the ;eſtare: 
| Tailonely, andthe Donor cannor have jt againſt his releaſes 


buitthe diffeiſce enter upon the heir of the diſſeifor, and 


| Poft Ainfee, She heir of the dilleilor recover thew ole. 


eſtare, 
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eſtaro;thar ſhall draw-with ir.the mecg, right, and: leave.ng, 

ching iw- the Feetfce, | | 
Another diyerſity:isphſeryable, when, the, naked right js 
precedent before the accquiſitien of the defeafible eſtate, tar. 
"thecethe rexcontinuance of the defcalible [eſtate thall net 
dreary with it the:preceding.right, As.iftncdilleiſce dileile, 
th&hei:of thedillciſor; albeit the heir recover the Jand a- 
gainftl civedifiſeilee, yer: ſhallhe Jeave.the preceding right in 
the difſtiſce, Soifa woman: thathath right: of Dawer dife 
ſeiftrhoheir, and herecoverchelandagainſther, yer ſhabhe. 
Jeaveriicx3gniot Dowerin her, 5 Afr, leAſſ 16,50 E 3,7; | 
30 ffs5o 14 E 3» £256: | EE 
__ Anotherdiverfity iseobe noted; when: the. mecr. right.ic 

ſubſequent, and tranftarcd by a&. in Law, there albeit the 
peſibilion berecontinued,.yet.thatſhalbnar draw. the naked 
xght with it; 2$ itth- heir of the diſseiſor be diſseifed; and 
thedilsciſoriafcof theheirapparent of the dilseiſee, being 
of tullage; andthen thediſseilee dyeth, andthe naked right 
deſtends:ro himyand! the heir of the diffeiior recover. the 
land againſt bim, yet dothhe leaye the nakedtight in the. 
heitrot che:difserfee, © © © L = 

' $6 if thediſcontinugcet Toaanctin Fail infeoff theiſne 
in Fail effull age, and then the. diſcontingee recover. &c, 
yerheJeaverhthe.naked:righrin the: ifaig, 12 4ſff,q1, 2365, 
$4,438- 33 8. Reflore al action BY, 5. vide'S 473, 475, 47h 


.Butifthe heir of the diffcifer be difſeiſed, and the dil | * 
ſeiſce relqafe, tothe diffeifoz upen. Coudition, If the Condi 
tion be broken, it ſhall reveſtthenaked right. And ſo ute 
diffeifve had entred upon theheir ofthe dilfeiſSr, and madea 
Feefmentin fee upou' Condition, if he enter for the Con- 
dition broken, and the heirof the difſeifor enter upon han, 
the nakedright ſhouſdbe-teft in the. dilleifee. Bur if the 
heic of the dillciſor had (erred. before the Condition bro- 
keny-then rhe rightof the'diffeifee had'beep ganc for city 
3ZFE 3,16,9 H7, 44 6 


VA 


| © 169 man do bargainennd cl land by Deedinderiredgind 
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= i *Sett;448, | 
Natural! ſeifin is the jrechold in deed, and the civilbrhe” 
freehold in Law.Bract, [ 4, fa065” 336) Gait, /,83, by Vide S 
630 
=. manlevy afinero amin Sw fem apc; Com ceo; Wc, or | 
- #fige Ss conuſeede droit renin theſebe tcofftments ofrecard; 345 
* 2xd the Comuſeehath a freehvold-in Law-in himbetere:hee 
\ eficceths 42 E 2,26;10;H 6,1432756 3:7,8, 2 E393 6 * © 
"ypon an exchange the/parties haveneither:freebal&ia 
Deednor in Lay, before they entcr; fo upcna Peririonahe 
{ieehold* is nor removed untillfan'emry; 11H 4-61, 2:, 
TL Br 
L [f Tenant fot life by the agreement ofhim intbemeverfi- 
"on ſurr ender unto him; het in reverfiontarh #irechoeltiin 
' Law int Vim; beforche enter; 32 EgyBary 262, 41; hEff,t3, 
 H-4,Swrr.to T's 
'Vpon alivery wichin view;mo freehold is veſte&heforgan 
"entry; 31 E '3, 424 | Fo, 266;b Od 


' intollendhrrtthe frechold in Law doth-palse preſeutly, and ſo 
"when uſe, are'raiſed by covenant. upon good confideration. If - 
a Tenanein A precipe, being Tentd of Lands in-fee; confeſs 
himſelfe to be a villaine to aftranger,and wo hold theJand in 
villenage of him, the ſtranger by this acknowledgement 15 a- 
Rually ſciſed of the freehol[dy and-'inficritance without any 


"entry, 17 E 3, 77, 18, E 4,25 | 


Sc, $495450,45r ' Fo,267,a, 

Areleaſe of all therightmay begood ro him mrevo! fion, 
"(oro him im remainder indeed,» E 3,5.,>albcithe harhno-- 
' thing in the ftcehold, becaule he hath an «ftare-inhir.7 E 
* 44133144H4,32,b, 47 ,E 3,:7,49,E 3,28, calc lr 

For he towhom areleaſc ism-de,of a bore right in-Jands 2.89 
' id tenemencs, muſt have; either a FE old in.deed or in 
| Law, in poſsefſion,or a ftare in remainder or reverfi. 212 fees 

or fee taile,or forlife, n | 


TI ue 


> - 


; aid and benefit hima or chem in remainder. $1ls ceo point | 


Ez 


' nant for life of lands, rhe reverfion in ſec over to another, | 


' intheland, in reſped of the privity, berwena the 'Lord and 
the Tenantinright;. forhe is not only as Tenn:nr rorhes | 
vowry, bur ifhe die, his heire within age,he (ball bein ward | 


- ' in caſe of arent charge, for chere the charge Jicih upon it 


. monſire, _ ; My 
without ſhewing ofir, for that they are privy in eſtate, | 


"But nerethat the ſtare which makerh a man Tenant te the 
Precipes 15 ſaid to be the frechold, 3, E 2,cnter 7. F.N,g, 
. a0; © Lo h | 


Sect. 45z- Fo:67.b. 


. Nore that as areleaſe made of a right tohim in reverſi 


. orremainder, ſhall aid and bencfit him thar nari tive parii. | 
cular eftate tor years, life, or cſtace taile : So arelcaſe of { | 


right made to # particular Tenan for lite, or in taile, ſhi 


— 


The one cannot plead the Relcaſe made to the -othe;, 


Thereis a diverſity berween ſeverall cares, in ſeveral 
Lands and ſeverall eſtatcs in one land ; for if two Tenantiq 


Common of Lands, grant arent charge of forty ſhillings,ou |. 


of the ſame to one in fee, andthe grantee releaſe ts one of 


them, this ſhall extinguith bur twenty ſhillings, for chatthe | 


grantin judgementof Law wasſeverall : Burif enebe Te 


if they two joyne in grant of a rentout of the lands, if ti 

rantee relcaſc,citber ro him 1n the reverfion, or to Tenant 
forlife, rhe whole rent is extinguiſhed; for ic is but one rent, 
and iflueth our of borh cRtates. 


Seft. 454. Fo.:68.2: 


Norte two diverſities, .x Between a Scigniory or rent {| 
vice, and a rent charge: for a Scigniory or icnt {: rvice my 


be releaſed, and extinguithtro bim that hath bur a barerigh 


and if of full :ge hic ſhall pay rclicfe, and if he, die without 
heire the land thall eſcheats . Bur there is-no fuch privit] 


Land. 


The ſecond diverfity is betyeenc aScigniory, and as 
; 4 11S i 
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right to Jand 2 for a releaſc of a bare right toland, to one 28 
\ ' thathath bur a bare righr,is void, Bur arcleaſe of a Seigni- 
"*} oryto him that hath bura righr,is good ro extinguiſh the 
Seigniorye x s : ; 
| Nota; Scigniorygrent orright,citber in preſs, crin ſutus 
| 19, may be relcaſed tye manger of waxes ; andrhe fuſt three 
. | without any privity. rx» To the Tecoanr of the frechold in 
{4 |. deedor in Law. 3. To him in remainder. 3. To-bimyin 
vl reverſion. The other two in reſpeR of " Warkl aS l-Wherethe 
Lord releaſerh his Seigniory, to the Tenant being diffciſed, 
| having bur a right and no eſtate atall. 2, InreſpeR of the 
privity without any eſtate or right, as by chedemandanrtos .  « 
theyouchee, or donor to the donee , after the dones hath 
erall | - <p in fcc. vid. $-- 455-1. 10, {0, 48 'Lampets 
caſe. | SR ; - + 
 IftheLord hath accepted{ervices of thed fleifor,then the 
difeiſer cannot enferce the Lord to avow upon him, though 
he | his beaſts be raken,&c 20 H. 6,9. b. x E 4.6.99 |; 
But ſome do hold, thar if there be Lord and Tenant, and 
' the Tenant be diffciſed, and the difleiſee die without heir, 
| te the Lord accepts rent by the hands of the diffeiſ r,this isno 
"| bartohim ; conttaiy it is, if he ayow forthe rent in Court 
ef Record, er if he rake a corporal! ſervice, as homage or-fee 
aly;for the dilfciſor is in by wiong 7 bur if the Lord accept 
therent by the hancs of the heir: ofthe diſleiſor, or of his 
Feoffee, becauſe they be inby ticle, rhis ſhall bar hinr of his 
« for. |; #cheare, which is tobe underſtood of. a diſeent ora Feoff'< 
. my [-Veng; afrer the tivle of cſchear accrited; for if the diticifor 
- F: make a Feoffment in Pee, or die lciled, and after the giffet- 
4 and ſeediewi hour heir, then there ts noeſchear ar all, becauſe 
hes l the Lord hat - a Tenanc in byticle, 7 Ec, cſcheat'B7.18.Þ.Ne - 
ward | $:1440+7., Hl 4.17, 44 4-3, 6 H 79.0934 S.556.. Voonthe 
chout _ 21 H 8,ca. (9.. Thelc four points are to be obſer- 
Id, ; = 
'£. That the Lord hath Qill eleion, either to avow aceor» 
ding to the Con:mon Lay, by fores of the Statutes. by realon 


| Uthis word (May. 
76g ns 6; Apcir 


_—_— 
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2- : Albeit the puryiew of theaRbe generi] , yerdlli; 

+ ceffary-incidents are eo be ſupplicd, and rhe icope andendy 
- cheat tobe taken; and. therefore though he need not y 
wake his ayowry, upon any perſon ccrram, yer hemuſt1. 
*Jedg= ſeifin by the hands ot ſame Tenanc in certain with 
$09» years. £ 
+3+ Fhatif the ayowry be made according to the Stawit 
Every plaintiffe in the replevin, or lecoud deliverance; beh: 
\Termor-or other, may have cvery anſwer ro the avorj 
- Thetis ſafficicar z andalſo have aid, andevery other adyy. 
eage in Law, (diſclaymer only excepted ) for diſclimk 

- eaAnOt;becauſc inthatcaſcthc avowry is made upon noce: 
: ERIN perſon. | 
14+ 'Where the words of the Statute be, if the Lord d: 
ſtreine npon the Lands and Tencments, holden, yer if th 

' Lord come todiſtraine, and the Tenant cnchaſethe beat 
Which were within the view; our of the land holden, 6; ther 
the Lord diſtreine, &c,in judgement of Law che diſtreſſei 
 Jawfull, and as raken within his fee and Sceigniory, andji 
Stotute being made to ſupprefſe traudyis to berakan by equ! 
ty L 9. (0,136, Aſcoughs caſc, 27 H 8.j0.4-32 4 8.ca.2-l3f.j6 
PFacknalr caſe, 34H 8. Avow. Br.113. og. f. 22, caſe daviy, 

Il H 7.4.34 H 6.18.16 E 4:10.21 H 7.40, 


| Seft. 445. F0.26g. 

| Note adivetfity between a releaſe of a rent ſervice ons 
Land, and arclcaſe of right to land. As if a Leaſe bent 
xo (F,) one fot life reſervieg ro the leflor and his heirs a6il 
raine rent. 
- If the iefſeebediſſciſed; and aſter the leflor releaſe rot 
« Jeſſceand his heirs all the right which he hath in the Lay 
ard after the leflce enter, albeit in this caſe the rentise! 
tin&t,yer nothing Gf rhe right of reveifion ſhall patſe: | 
But admit thatthe Donee in raile, ( in ſuch caſ:)m 

* Feoffinent in fee, and the donor releatenrito rim and 
heirs, all che right in the Land, this ſhall «x:inguith t 
ie «r,becauſetheLorcmuſt yow urenhim, andycr thee | 
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nant in Tail, after the Feoffment hath no right in the Land, 
but the reaſon is in reſpe& of the privity, and that the donor 
is by neccflicy compell2ble ro avow upon bim only, &c. 1 H. 
5. garr.43-14 1.4.38.1.3.j0 29.1.6. 58 16.E.3.26.48.FE.3 8. 
b.z1.E.3.gard, 116.5.E.4.37.E.4.27 .15.E.4.13.Trinas. E- 
lis, Sir Tho.Watts caſc in (om. Batco. Noa, &c. 


Sed. 457,458. 

$i veyuy Tenant que ed diſjciſgFreign del ficgn, per ſervice 
de chivalry & mor. (ſon haire eant dcins age) le fiegr,, ave- 
r of ſeiſam le gard del heire : mes f. riel tenant fijt Feoff- 
ment in fee. ec. autermens eff. 12. H.4 13.36 E.z.gard.o.6. 
H 7.9.37 H.6.1.32 H:-6.27.7.E.6. gard. Br. 
; There be four manner of ayowries for cents and ſervices , 
&C. viF. | | 

1. Super verum tengntem, 2s in the caſe here pur, 
- '2. Supra verum terenen in forma pradefia , as where a 
Leaſe for lite, ora gift in rail be made, the remainder in fee. 

3, Upon one as upon his Tenant of rhe Mannor, omitting 
(very) and this is when the Lord hath a particular (ſtare in 
the Seiyniory, and ſo thall the donor upon the donce , or leſ- 
for upon rhe leſsec. oe | | 

4.Sur l4 mairer,en Ia terre,es within his fee and Seigniory. 
As where the Tenant by knights ſervice maketh a Leaſe for 
life reſerving a rent, and die , his heir within age , the gar- 
dcin ſhall avow upon the lefsee. > H.4.24-12-E. 4.42.26.H.6, 
avowry 17.9 El.Dyer 257.5.H 7,11.7.E.4.34.20.E. 3, avow 
131.47.E.3,fo.ulr.z3. H.6.23. Now by che Statute 21. H.8, 
(19. The very Lord may avyow as in Lands within his fee 
and Set2niory, without avowing upon perſon in certainty. 
- Notre a diverſity, if Tenant in Tjil , make a Feoffment in 
ke, yer the rizht of the Tenant jr, rail remains , and ſhall 
delcend to the ifjue in tail, Bar when the Tenant in fre 
kmple make a Feoffinent in tee, no right ar all remains of bis 
tftare, bur whea-rhe whole is transferred co the Feoffee, Alſo 
the Lord is nat compellable in thar caſe ro avow upon the 


Feoffor,bur if he will,as Lisslgron here aiih,he may avow on 


$ the 


| 
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the Feoffee , butſo it is not in caſe of tenant in tail, Fol, 
269. b. 


Note a diverſity fl between aRions and aRs which concern 
the rigbt, and actions and acts which concern the poſlefion 
only ; fora writ of cuſtoms and ſervices lyeth nor againſt 
the,Feoffor, nor a releaſe to him ſhall extinguiſh the Seignio- » 
ry. So if a reſcous be made, an Afi. {hall nor lic againſt the 
Feoffor, and him that made the Reſcous, becaule the Feoffee 
is Tenant and in Afl. the ſurpluſage incroacbed, ſhall be 
avoided; for theſe aftions and aQs concern the right, bur of 
2 ſcifin and ayowry which concern the poſſeſlion, it ts 0. 
therwiſe ; and if rhe Lord releaſe to the Feoffor, this is good 
berwcen them, as to the poſſeflion , and diicharge of the a- 


rcrages, but the Feoffce ſhall nor take benefit of it, for that, 


it extended but to the right. But the Feoffor (hall plead a 


releaſc ro the Feoffce , for thereby the Seigniory is extin , 


as if the leſlce for life doth walt, and grant over his eſtate, and 


the leſſer relcaſe to the grameee , in an aion of watt againlt 

»the leflee, he ſhall plead the releaſe , and yer he hath nothing 
inthe landz and ſo in waſt ſhall Tenant in Dower, ot by the 
curteſie in the like caſe, and the vouchee , and the Tenant in 
przcipe after a Feaffiment made, and ſo in a coutra forman 
collat ionis. 

N 9ta,&c. If there be Lord and Tenant,and the rent is bc- 
hind for divers years , andthe Tenant make a Feofiment in 
fee, if the Lord accepr the ſervice, or rent of the Feoffee due 
in his time, he ihall loſe the arrcrages due in the time of the 
Feoffor , for after ſuch acceptance , he ſhall not avow upon 
the Feoffor, nur upon the Feoffee, for the arrerages due, &c, 
But in thar caſc if the Feoffor dieth , albeit the Lord accept 
the rent or ſervice by the hand of the Feoftce due in his time, 


* hethalnot loſe the arrerages,for now the Law compelleth him 


to avow upon the Feoftce;and that whiclr the Law compelleth 
him unto, ſhall not prejudice him. 4 E.3.22.7.E. 3.8.7. E.4 
27.29.H.8.«vow.Br.111,.1.3.f0.64.66.*Pcnnants caſe 7, H4: 
14.2.E. 4.6 3,4.1.6.46.47.E.3.4. Vidclib.g&c. 
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Set. 459. 
If a man make a leaſe for years, che Remainder for yEars5 
and the £1: Icfice doth enter , a releaſe to him in remainder 


+ fox vears is gocd toinlargehis c{tare. 22. E, 4. Surr, 6. 
£# Bur if a leaſe be es beads at Michactnas, reſerving a | 
Fo , and beforc the day the lefler relcaie all the right thar | 
*he bath in the land , this cannot enwe.to inlarge the cſtare., 296" | 
but to extinguiih the rent in reſpec of the privity. M. 39. & 
49 Elin Scacc, Sir H. Woodbouſe, and Sir Will. Paſton, 
A man grants the next avoidance of an advowſon to two 5 
the'one of them before tie Ch, became void ( for after it 
becoms void , ic is bur a thing in ation} may releaſe co the 
orherz foc aithougb the grantor'cannot relcaſe; ro them/ to-jn- 
c:ealt their eſtate,  hecaule cher intercit is fuiure , and nat 
inpoſs fionz yer one. of them 10 extinguiih bis intereſt may 
releaſe to the ocher in relpc & of the privity:P738.El.oQu. imp. 
per Benuct, vers Leveſque *N orwich 11 Com. Batt. | 
Note that, ſeeing Icfike for years bath'inzereſſe termini, be= &'@ 
loue enery be may grant it-over, ajbcir for want of an aQuall 
pollefion, he is not capable of a relcaſero. inlarge his eſtare,, 
HO. 423 JN * 
But 3f man make a releaſe for life,' the remainder for life 
andthe Huſt lefice ,dicthy a releaſe ro himin remainder , and 
lis tis, 18 good before. be.darh cuter 10 jnlarge his ſtate , 
lorcfa; be hath an eſtate of 2 freehold in Law in bim. 


oY 


ScH. 460. and 46t. 


A rezlcaſeroa- Tenant at will is good , becauſe between 
"a, thcre j$a pollcihon with privity z .but a releaſe to a 
Tenant at ſufferance js void becauſe he hath a poſſeſſion with- 
0nr privicy7 21:TI G, 37. 2 E.4.6.b.7.E.4. 27.8.4.16.29. H.6, 
Rel6.' Fe. 27 0.Þb. WSES1 be | ; 

butif a man enter inro-Land of his own wrong, and take 
tv prohrs, bis words to:hold 1t.at the will of rhe owner can- 
mr gquilific his wrong, Þut he is 2 diſiciſor, and then thE re- 
ako him is e00d, 0c 1t the owner conſent thereynto, then 
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he is3 Tenant at will, 9nd thac way alſo the releaſe is 900d, 
T clips H 8 7 exuaiit 4. vol. [. Fo2. E 44.38.12. E, 3. Aſſ-86. 

Bar thers is a 6ivertity , when one cometh ro a particular 
cſt3ic in 1214 by rhe +& of the party, and when by a in lay, 
for if the Gardcin hold over, h&15 an Abator, becauſe his in. 
rereft came by x&s in Law. 10. E.4.9.10. 

P:ivity is £0 urfold. Firſt, P:ivics in eſtate, asbetween the 
donor and deace, leſsor and leſsee, which privity is ever in- 
mediate, 

2. Privics in blou4 , as the heir to his Anceſtor, or berween 
Coparcerners, &c. : 

2. Privics in reprcſcatation, as exccutors, &c. to the Te. 
Karor. 

4. Privity in tenure, as the Lord and Tenant, &c. ) which 
may be reduced to generall heads ,Privies in Deed, and Pri. 
vies in Law. Old Ber any. 4. fo. 23. Walkers caſe l4, 
fz; Vide $:454. 


Sef. 462. and 463. 

V Vhen a Feoflment is made to a fucure uſe,as to the per- 
formance of his laſt Will , the Feoffecs ſhall de ſcifed to the 
uſe of the Feeoffor, and of his heirs in the mean time, And 
r:aſon would, Thar ſeeing the Feoffment is made withou 
conſideration, and the Feoffor hath not diſpoſed of the profis 
in the mean time, that by conſtra&ion and intendment of lay, 
the Feoffor ought to occupy the.-ſame in the wean time, And 
ſo ir is when the Feeffor diipoſcrh the profits for a particular 


time in praſenti, the uſe of the inheritance (hall be co the Fe | 


offor and his heirs, as a thing nor diſpoſed of, 35. H. 6. Sub 
ped 22. 15.H, 7.12, b. 37.K.6.36. 1.H44.52, 7.H.4 
x.M.1 11. Dyer. 

And note a diverſity between a Feoffment at lands at thi 
day upon cenhidence, or tv the intent ro perform his bk 
Will, and a Feoftment to the uſe of ſuch perſon and per 
ſons, and of ſuch cttare and eſtares, as he ſhall appoint by 
his laſt Will ; tor .in che fil cafe the land pafterh by 
Will, and-nor by the Feoffment ;- for after the Poo | 

| Feo 0! 
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fecoffor was ſciſed in fee fnnple , 1s he was before ) but in 
latter caſe the Will purſutng bis power is bur a Cirection of 
the uſes of the feoftment , and the «ſtates paſs by execution of 
the uſes which were raifed upon the feoffment, but in both ca- 
ſes the feoffers are ſeiled to the ule of the feoffor and his heirs 


' inthe mean cime, /.6. fo. 17,18. Sir Edw. (ieres Calc. fo, 


271.6. 
Nore, uſes are raiſed,either by_tranſmutation of the ſtate, 


 asby Fine, Feoffment, Common Recover y, &c. or out of the 


ſtare of the owner of the land by bargain and (ale, &c. or by 
Coyenant up2n lawfull colideration, DiYon and Frayns caſe, 
l,1.&c. f0.113. 

Th-re cannot be two uſes in eſſe, of one and the ſameland. 

Bit: if A.diſgcile one to the uſe of B. and doth bargain and 
ſel] che land tor money to C.C. hath an uſe, ana hcre be two 
ules of one land, bur of ſevera]l natures, ch* one, vi3. upon 
the bargain and faſe to be execured by the Sraructc, and the o- 
ther not. Bu fincce Laitlercn wrote, all uſes are rransfcrred 
by AQ of Parliament ito polscfſion, 27.H.8.cap.10, 


# Sed. 464. Fol. 272.4, 


By the Scatute of 2H. 5. cap. 3. Stat. 2. ir is enacted , that — 
ftbree caſes, he thatpaſserh in an Ezqueſt , ought to haye'2© 


lands, renements to the value of 40.5. vi, 1, Upon Triall 2.96 


of the death of a man. 2, In Plea reall between party and 


- | party. And 3. In Plea perſonall , where the debt, or (or 


and) the damages in the Declararion amount unto forty 
Marks, 28. 44.8. Dyer. fol. 9. g.H.5. fol-5. 15, Re 7. 13. b. 
F E.4, Ts. 4, 


The ſureſt conſtruRion of a Statute , is by the rule and 4F#P 
reaſon of the Common Law. Uſes were at the Common 12 0© 


Law, 
When the Law gives to any man any eſtate or poſscſlion , 
the Law giveth alſo a privity , and other neceſsarics to the 


 1ame, 


$ 72 | Since 
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Since Littleton wrote, the (aid Statute of :.17,5. is altered: 
for where that Statute limiced 492.5. now a Jarer Scature hith 
raiſed ir to 4.1. and ſo 1t ough: to be contained in the Yen, fac, 
27.E1.cap.6,. : 

X o:a. An uſe is a traſt or confidence repoled in ſome 0. 
ther, which is not ifſuing out of the land, bur as 3 thing Colly 
terall, annex<d in privity to the <{tute of the land, and to the 
perſon touching the and, vix.that Cejty que Hſe ihall rakethe 
profit, and that the Terre-tcnanr thall make an cftare accor. 
ding to his direftion. So as Cefty que H/e rad nither jus in 
#e, nor jus ad rem, bat onily a confidence and truſt , for 
which he had no remedy by the Common Lw,bur f.r breach 
of rruſt, bis remedy was only by Subpena in Chancery, For- 
teſcue cap.25,26 ec. Pl.Com.352, b. in T'alameres calc. & 
349-b.l.1.fo.1241 122,127.140.Chudicys caie, l.z. fo.58.98 |, 
6. f0.64.197. fo.l3 & 34. Vide Forteſcuc ut ante &6, How 
Jurors thall be returned, &c. | 


Set, '65. Fol.273. a. 


297 Tris a certain ruie, That when a Reicaſe doth gnure by way 

"of inlarging of an cftate, chat there muſt be privity of citare 
as letween [flor and Icfice, donor and donce, Fletd l. 5. 4. 
34. 15.H.7.14. 22.E.4 4. 

But a Relcale ro him that in ret veritate (.\beir there be 
privity in Law, ana a tenancy in ſuppulition of Low ) hath 
no eſtate , cannot enure to him by way oi inlar-ement , for 
how can his eſtate be inlarged that hath nor any ? Vidl 
Libr. 

If a Tenant by the Curtcfie grant over his «ſt «ce, yer heb 
Tenant asto an aQtion of Wt, Atroramen:  &c.. anil yet3 
Releaſe to him) and his heirs cannot enure ro inlarge- bist- 
Fece, chat hach nocſtarcat ail. 

[f I grant the reve: ſion of my Tenant for life to another 
for life, ;:ow thall not he have an aRion of Waſte. - Bur if 
I xclcaſe to the orantce for life and: his boirs , now he hath 
che Fee ſimple, and ſhall puniſh the Waſte done _ 

| 0M 48.6. 
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48, E.3«16.2. per Perſay and Finchden, 41, E.3.17.2, 7 Ee 
17. 

; Ic is further to be obſerved , that to a releaſe which en- 
ureth by way of inlargement of the eſtate , there is not only 
requiced privity andan cſtate , but ſufficienc words alſo in 
Law, to raiſe or create a new cſtate, 

If aman make a leaſe to A. for term of the life of B, and 
after releaſe to A. allthis right in the Land , by this A. bath 


- an eſtate fo: term of his own life , for a [caſe for term of his 


life is higher in Judgement of Law , then an eſtate forterm 
of another mans life, vide 16. H.6. Releaſe 45. 22.E.2.Rel. 
Statham, 

Nota, when a Releaſe doth enure by way of enlargement 
of an cſtate , no inheritance, either in fee limple or tee tail, 
can paſſe withour apr words of inheritance : Bur there is a 
diverſity berween a Relcaſe that enureth by way of Mztter 
leflate , and by way of enlargement of the ſtate , 9. El. Dy- 
67 263, 

It . MM be three joyntenants , and one relcaſe to one of 
the other all his right; this enurcth by way of 2irter leſtate, 


© 

and paſseth, the whole fee ſimple withounr theſe morgs;Hcirs. ) 
ES ET Re ee peltS- 
his right to the other, this doth nor to all purpoſes enure by 
way of M7tter leſtate , for it maketh no degree , and he to 
whom the releaſe is made , ſhall for many purpoſes be ad- 
judged in from the firſt Feoffor, and this releaſeſhall veſt all 
in the other joyntenant without cheſe words ( Heirs ) 40.E. 
3-41.46 E.3. 19 H 6.33 H.6.5,19 E.4.3. 

But if there be two Coparcerners , and the one releaſe 


_ all his right co the other, this {hall enure by way of Miter 


leſtite , and ſhall make a degree , and without theſe VBrds 
(Heirs) ihall paſs the whole fce ſimple. 

And note, that to a relcaſe thar enures by way of Mitter le- 
fate, there muſt be privity of cſtate at the rime of the Re. 
leaſe, 37 H.8. Alicnat.Br. 31.8 H.4.8. 40 Af. 5.19. 

If rwo Coparcerners be of a rent , and the one of them 
Wethe Terre tenant to husband , the other may releaſe to 

S 4 | ber , 
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her , notwibftanding the 7ent be in ſuſpence, andit ſhallen- 
ure by way of Mittcr leftate, and ſhe may releaſe alſo ro the 
Terre-tenant, and that ſhall cnure by way ot exringuiſhment, 
Bur if ſhe releaſc to her ſiſter, and ro her husband , it is good 
ro be ſcen how it ſhall enure. * 

Nets, ſome rcleaſcs do enure by way of enlargement of c 
ſtare, ſome by way of Mittcr leſtare, ſome by way of Mitter 
le droit, by way of Entry and Fcoftnent, and ſome by Excin- 
guilſhment, vide Lil. fo 68,69, Ef X 


Sef. 467. Fol 274.% | 

Reg. he that hath a fre Gmple at rhe time of the Releaſe 
made of a right, &c. needeth nor ſpeak of his heirs ; for are. 
Jeaſe of a rizbt for a d1y is ſuſhcient, &c. Bur if a man beci(. 
ſciſe of two acrts, he may releaſe his right in one of them, 
and yet enter into the othcr, vide 6 E: 3.17.45 6. E, ;, 
17. 12. E.3.dif.cit F,29, | 
LoL Sv note a diverſity , between a releaſe of part of the 
eſtate of a 1j7br , and a icicale of a right in part of the 
Land. 

Again, note two diverſities, 1. Between the quantity of 
theeſtite in a right, and che quality thereof , for .albeir.the 
diixcifec cannor reieaſe part or the eſtare, yer may he releaſe 
kis ;izhr {pon condition, 4, E, 2.Releaſc 50.43.Aflz, 17.A8, 
2.71 A At.tg z1.H, 24. 

z. Diver ity is between a right, which is favoured in Lay, 
and 2 condi:ion created by the party which is ocious in Lay, 
| for ri;2+ it Ceicareth eftares yg and therefore 1t a condition be 

Z/g felealud upon condition, therelcaſe is good, and the condition 
| void, fo. 274. b. 

Arn exprils Manumiſhon of a Villain cannot be upon con- 
dicion, for une {ric in raateale, and cver free, Allo an At- 
rornment to a grantee upon condition, the condition is yoid, 
becauſe the grant fs once iecled But this is to bz underſtood of 
a conditien ſubſequent, and 10: of a condicion precedent, fot 
in both c:ſts the condition precedent is good. Bur Letters Pa- 
tents of Denization mage3o an alien , may be cicher upon 

Eres condition 


N 


-— — RS 
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condition ſubſequent or precedent, and ſo maythe King make 
a Charter of Pardon to a man of his life , upon condition as 
 aboveſaid, Roz Parliament.z8.H.6.11.29. Ap Guilliams, 
caſe, 10.E. 3.6.2.3. H.7.f.6, 


Sef. 469, 


Lou home ad for(que drois a 1a terre, && nad ricns in le re- 


verſion ne in le remainder in fait; fi tiel home rclcaſe tout ſon 


| Jroit 4 un que 8, tenant de le franktenement, tout ſon drois 
| ale, comment que wul Mci110% = fait de les hcires celuy 4 


que le releaſe eſt fait. To a releaſe of a right, made ro any 
that hath an eftaie of Frechold in Necd or in Law, no privity 
xall is requiſite. Leſlee for life lerteth the ſame land over to a. 
nother for term of the life of his leſſee, the remainder to ano- 
ther in fee; A. releaſe in this caſe by the firſt Jeisor to the leſ- 
ſee, doth not enure by way of Fitter le drozt, tor then ſhould 
he have the whole right, but as it were by way of cxringuiſh- 


mentin reſpe& ofhim that made the releaſe; and that ic ſhall 706? | 


enure to him in the remainder, which isa quali:y of an inhe- 
ritance extinguiſhed, bur yer the right is nor extinct ia deed. 


Sca.471. Fol.2y5.b. 


If a diſseiſor make a leaſe for life , the remainder in fee , 
albeit they to ſome purpoſes are as one Tenantin Lay , yet 
if the diſsciſee releale all aRions to the I cnant for lite, he m 
the remainder ſhall not take benefit of this releaſe,for it exten= 
dth only co Tenant for life,1.8 ſo.148, Edw. Althams Caſe. 

Alſo if the diſs:iſor make a leaſe for life, and the diſseiſee 
releaſe all aRions to the leſsce, this enureth not to him in the 
reverſion. And (o our Author isto be underftood of a releaſe 
of Rights, and not of a releaſe of aRions to the Tenant for 


life, 25 to ar for the dtncfit ef him in the remainder or re. 
V(erhon, 


Set, 
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Sef. 472. Fol. 276.4, 

If Tenant for life be diffeiſed by two , and he releaſe 4 
one of them , this ſhall enure to chem bock, for he to whon 
the rejeaſe is made, bath a longer eſtate rien he thar rele. 
ſeth , and therefore cannot enureto him alone to hold out 
his Companion, for then ſhould the releaſe enure by way 
of Entry andgrant of his eſtate , and conſequently the dil. 
ſeifor to whom the releaſe is made , ſhould beEome Tenin: 
for life, and the reverſion reveſted in the leflor,which ſt:anze 
tranſmutation of eſtates in this caſe\þe Law will not ſuffer, 
12.-E.4. Diſcent. F, 29. | 

Bur if leflee for years be ouſted , and he in the reverſion 
difleiſed , and the leſfiee' releaſe to the difleitor, the difleiſee 
may enter , for the term of years is extin& and determined, 
And fo it is if Donee in Tail be diflziſed by ewo , &c, But 
if the Kings Tenant for life be diflciſed by two , and he re- 
leaſe to one of them , he {hall hold out his companion, for 
the diſſeiſor gained but the eſtate for life. ) So if two joynt- 
tenams make 2 Icaſe ior life, and after ro diſſciſe the Tenant 
for life, and he reieaſe ro one of them , he thall hold out 
= companion , for the diflcifin was but of an eſtate for 
ife. 

If Tenant for life be diflciſcd by two , and he in there 
verſion and Tenant fr lite joyn in a relcaſe to one of the 
diflciſors , he ſhall hv'd our tis companion, and yet it can- 
not enure by way of entry and Feoffnent, Burt if they (e- 
verally releaſc their ſeverall Rizhts, it ſhall enure to both the 
diflciſors. 

But here in Litrletois Caſey where Tenant in fee fimpleis 
dilseiſed by two , and relcaſe to one of them ; this tor many 
purpoſes enures by way of entry and Feoffment , and thert- 
fore he to whomn the releaſe is made, ſhall hold out his com- 

anion , and be made ſole Teaanr of the fee ſimple. Mc 
fs un diſſciſor infeffa 2c. auterment eſt, For that the Feot- 
fees are in by Title, and are preſumed to have a Warranty, 
which is much favoured in Law. and the Giſsciſors are meerly 
in by wrong, 21 H,6.41, F 
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If two men do gain an Advowfon by uſurpation, and the 
right Patron releaſe ro one of them, ic ſhall enare ro them 
both, for ſeeing their Clerk come in by admiſſion and inſti- 
mion , which are judiciall a&3, they are nor mcerly in'by 
wrong : for anuſ{urpaiion thal! cauſe a Remitter, F. N, B. 

1. M. | 

Bur if a leaſe for life be wade, the remainder for life , the 
remainder in fee, and he in :emarnder for lite difleiſe rhe Te- 
nanc for life, and then the Tenane for life dieth, the dilf-itin 
js purged, and hr in 1emainder for life hath bur an eſtire for 
life, And fo note-a diverſity where the particular eſtate for 
life is precevent, and when (ſubit.quent, 19.H 6.21, 38.H.6. 
8, (aſe de Occup. ; 

Where our Auchor putteth his caſe of one diſſeitcd , put 
th! caſe thaz ewo joymenan:s in fee be diticiſed by ewo , and 
one of the diflciſces releaſe to one of the difleitors all his 
right. hz thall nor hold our his companion , bccauſe the re» 
leaſe 1s but of the moity, without any certainty. 

It 2 man be difleiſed by rwo women, and one of them take 
busdand,and the diflciſce releaſe to the husband, this itall en=- 
ueto the advantage of borh the difleiſors , becauſe the hus- 
band was no wronz doer, but in a manner by Title, 

If two difſcifors be, 1nd tixy make a Leaſe for life , and 
the difleiſec relcaſe to one of chem, this thall enure to them 
both, and to the benefit of the lefiee for lite allo : for he can- 
not by.the releaſe have the (ole polleſtion and eſtate; for part 
of the eſtate is in another. And 10 it is if the difleiſors make 
+leaſe for years &c. 

- But the mortgage upon condition having broken t he con« 
dion , is difleiled by two , the mortgager having _Title of 
ery for the condition broken, releaſes co the one difl.jfor, 
adeic they be in by wrong , yet the releaſe thall enure to 
them for rwo cauſes : 1. For that they are not wronz doers 
wthe Mortgager, buc to the Mortgayee 3 and by Litzletons 
caie it appeareth., that wrong is done to him that made the 
Releaſe. 23. That he that makcs the Releaſe, hath bart & <7 © 
Title-by force of a condition, and: Lit1ie5ovs caſe is of m_ 458 
| ike 
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Like Law is of an entry for Morrmain, or a confent to Rat 
vithmenc,&c., 


| SeF. 473. | 
| Boz. Nore, that a releaſe by one whoſe entry is lawfull to hin 
F that is in by wrong, ſhall purge and take away all mean eſtas 

' and ritles. 

If A. dificiſe B, who infeoft C. with warranty, who infecf 
D. with warranty, and E.diſleiſe D. co whom B, releaſes, thi 
doch defeat all the mean eſtates and warranty, cauſa qua ſus 
pre, 11.H.4.33.9.H.7.25.2.E.4.16. 21. E.4.78, 12. 4ſt, 
vide 3.4.6.38. 1% 


SefF.474. Fol.256. b, 

Tf the difſeiſor make a leale tor lite, and the leflce make 1 
feoff nent in fee, and the difllifce rcleaſe to the Feoffec, this 
releaſc thall cake away the entry of che difscifor for the alien. 
tion which was made to his diſinheritance, be having the ig- 
herirance by diſseifin, ſo as he could have no warranty annex- 
ed toit, and Tenant for life forfeited his eſtare. But if the 
entry of the ditsciſee were not lawfuil, it is otherwiſe ; as the 
Book of 9.H.7.25-is, of an cſtate Tail, matatis mutandis, 
Vide!.fo.277.4. 

Set.475. 
1 Abate. Vide N.B.115. Bris. cap.51. Bract.l. 4-Cap.2, 
4 eAbatamentum, is an cntry by interpofition. 
Fic A _DiGeifin is a wrongAillpurting our of bim that is aft: 
: ally feiſed of a Frechold , and Abatement js when a man di- 
ed (ciſed of an fate of Inheritance , and between the death 
_— entry of the heir, an ſtranger doth interpoſe himſelf,and 
abate. 
_ Intruſion , x. properlyis when the Anceſtor died (ciſed of 
any eſtatc of inheritance expectant upon an ctate for life; 
and then Tenant for lite dicth, &c. and an cſtranger doth in- 
rerpoſe himleir and intrude, . | 
. 2. Hethat cmers upon any of the Kings demeſns ky wy 

taket 
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Rad | taketh the profits, is ſaid to intrude upon the Kings PoſscM1- 
ons, F.N.B.203.Fleta.1.4.cap. 30.PL.('om.caſe de Mynes. 

2, Whenthe heir in ward enters at bis full age without (a- 
tisfa&ion for his marriage, the writ (aith quod zntrufit. F.N. 
um | B14 EF. | 
rex Deforciamentum , comprehenderh nor only thcſe aforena- 253 
med , but any man that holderh Land, wheccunto another 
off | man hath right, be ir by diſcent or purchaſe, is ſad to be a de- 
this | forcer. 
ſus Yſurpetion hath two Hgnifications in the common Law 
22, | one Js an eft:anger that no right karh preſenteth to a 
| Church, and his Clark is admitted and infticuted, 

2, When any (ubj:R.doth uſe wirhout lawful wartant Roy- 
all franchiſes, he is 886d to uſurp, &c, 
ea Purpreſtura eft, &c. generalicer quories aliquid fit ad nocu- 
his | mencum regii rcnementi, vel regiz viz / vel aliquarum publi- 
na- | car, ) vel civitatis, &c. Glarul.g.ca.11.Brit.fe 28.29. 
in- And becauſe ir is properly , when there is a bouſe builded , 
ex- | oran incloſure made of any part of the Kings demeſne , or of 
the | an high way, or a common ſtreet, or publike water , or ſuch 
the | yublike things, itis derived of the French word Poarpris , 
ds, | which Grnifek an incloſure,bur ſpecially applyed, asis atorc- 
ſaid by the common Law. Sic nota differentiam inter diſſci- 
pnam, Abatamenum, /[nrrufionem, tleforciamentum,gy uſur- 
pitzonem, & parpreſturam:. 


Sef. 476. Foag77.b. os 
Ut But if the Feoffce upon condition make a Feoffment in fee 
di- | over without any condition, and rhe diſseiſce releaſe ro the ſc» 
ath | cond Feoffee, the condition is deſtroyed by the releaſe, before 
and the condition broken or after; Tore Bice of the ſecond Fe- 
ofice was not upon any expreſs 'condition , as Lis:1cran here 
dof | parterh his caſe, and he may have advantage of the releaſe, be- 
ife; | cauſe it is nor againſt his own proper acceptance, as Ljtrleton 
1n- | fpeaketh in the next Seftion, L' 1. f6. 147.Mayowes caſe. 

Bur if ic be a wrongfull title , ſuch aricle is taken away by 


vr arcleaſe, As if A. dilscited B. ro the wie of C.B. releafe to 
et - 


| --e 
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A.. this (hall take away the agreement of C. tothe difſeiſin, 
becauſe it ſhould make bim a wrong doer., as if the diflciſor 
be.diflciſed, the difſeiſee releaſe ro the ſecond difſeifee , this 
taketh away the right @fthe brit difſeiſor had againſt che ſe. 
cond; anda relation of an eſtate gained by wrong , thall ne. 
vcr deſear-an eftate ſubſequent , eaincd by right » Againft 2 
fingle opinion , not affirmed by any other in our books I, 
H.8.11.fer Portm. 

Si diſſeiſee releaſe al Feoffee ſur condition ceo namendrs 
leſtaxe le Feoffec, Ec 

Sci; a7. Fo.478.4. 

Home mavera cP_ per un reicaſe que ſerre enconte 
ſon proper acceptance, & eneomter fon graiit den. & cop, 
que aſc ont dit que lou exicr dc h;me ct congeable fur ut te 
Tat ſil rcleaſe a mes le tenant. que ceo availvic 5 le rcnapr, 
ſicom Il uſt, cuter ſur le tcpant, &T puis luy infeuffa, fc. « 

7M as wore cn cheſc'cas. Car fo le diſſcifec, uit enter ſur le 

Fciffec ſur condition 09? pus. luy infeoffa douques eſt le con- 
diticn tour defeat, mes it ne pas void per aſe; el releaſe for 
Eiry ſait, &c. 

Tf. A. and:B. be joynt giſlciſors, and B. grant a rent chargg 
and the dificiſee releaſe to A., all his rivhe , A. ſhall avoid 
the rent charge , becauſc it was not granted by him , and ſp 
not within he reaſon of our authouc. 

Tfrwo diſleiſors be, and they infeoffee another , and tale 
hack an «ſtate for life or in fee, albeir they remain diffci- 
tors to the difleiſce, 2510 have an Afl. againſt them , yer it 
he x&Jeaſc ro one of them, befhall nat hoid our his compani- 
on, becaufe.their.ſtate in the land is in by Feeffment, 


If therc be two diſlciſors, and they be diſſtuſed , and they | 


rcleaſc to their diſleifor.,, and aftcr diflciſe, him , and the 
the. Ciſſeiſee relcaſe to one or. both of them , yer the ſecond 
&ificiſor ſhall reenter 5 for they fhall nor hold the lands 
Þainſl, their. own relcaſc. | 

Tf adiſlciſce releaſe to one, of the difſetts: $'t0 > ſome put- 
poſe, this (hall enure by way of entry and Feothment , ;vit. 3 


tO hold Out Its companion. Bur : ASTORA rent- © hars 70 grafl- 
rec 
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2d by him, it ſhall not enure by way of entry and Feoftment, 

for if the diflciſee bad entred and enfeoffed him , the rent 

charge had been avoided, 

But it is acertain rule, that when the entry of a man is 

congeable , and he releaſe ro one that is in by title ( as 

tereto the Feoftee upon condition is , it ſhall never enure by 

way of entry and Feeftment, either to avoid a condition, with 

which he accepted the land charged, or his own grant , or to 

hold out his companion. | 

And where it appeareth by our authour that as done by 
the diſſeiſor ſhall nor be avoided by tt releaſe of the CGiſlei- 
ſez It.is to be noted , that aRts made to the diſleiſor him- 
lf, ſhall not be avoided by the alteration of his eſtate by 
the releaſe of the difleiſee , asif the Lord betore the releaſe 
bad confirmed the eſtare of the difleiſor rc hold by lefler ſer 
ices, the difleiſor ſhall rake advancag: of it, and ſo of efto- 
'ersto be burnt in the houſe, and the like Law is of a warrangd- 
tymade unto him, 

If an alien be a difleiſor and obtain letters of denization , 
nd then the diflciſce releaſcunto him , the King fhall nor 
aye the land , for the releaſe hath altered the cſtare , and ir 
v2 it were a n2w purchaſe, otherwiſe it is i; the alicn bad 
een the Feoffee of adiſſeiſor. Fo. 278. b. 

If the Lord diſſeiſe the Tenant, and is diffeiſed, thedillei- 
le releaſe to the ſecond difſeiſor, yer the Seignory is not re- 
ſired, for betwcen the parties , the releaſe enurces by way of 
ry and Feofiment as'to the lane; but nor having regard 59 
ite Seigniory ; and for that the polleſſion was never aRually - 
Removed, or reycited from the dilſeiſor , who claimcth under 
teLord, the Sceignory is not revived. Bur if rhe Lord, and 
le ranger diſteiſe the Tenant , and the dificiſce releaſe to 
te ſtranger, there the Seigniory by operation of Law is rc- 
"ed, for the wholcis veſted in the ranger , which never 
laimed under the Lord; and in that caſe it the Lord had di- 


, H the land bad ſurvived, the Seigniory had been re- 
lived, 


; "W—_—_— + 


& ef, 


, of cxtinguiſhment; 'tis ſo ro be underſtood , cither (as Lis- 


306 Of BFeleaſer. 


5-250 | Sc4. 478. Fo.q79. 4. "oy 

Note, that wherc the Law in one caſe , doth give a may 
ſeyerall remedics and of ſeverall kinds , thereis a great ar 
and knowledge for him to chule bis apreſt remedy. 28.E, ;, 
98.9.E.4 46. 21, E.4.55.41.E.3.10. 2.H,4.12, 41'E.z, 


A man makes a gift in tail, the xemainder in fee, Tenantin 


rail dicth without iflue,an eſtranger intrudes , and he in te. 
mainder brings a Formedon, and recovered by default , and 
makes a Feefment in fee , the. intrudor reverſe the recover 
in a writ of deſccit and entry , he ſhall detain the Land for 
ever ; and the Feoftce thall not have a writ of right. And( 
likewiſe 1f a ditlciſor die ſciſed,and a ranger abace , and the 
difſ iſce releaſe to him , the heir.of the diſccifor ſhall enter, 
and detain the land for ever. g.H,7. 24. 

Dormit aliquando jus, moritur nunquam ; Right may be 
troden down, bur acver troden out ; tor where jc hath been 
faid , that a relcaſe ot right doth ſomewaies enure by way 


tlcton doth hercY1n reſpe& of himthar makes the releaſe, or 


in reſpe& rhatin conftruftion'of Law, it enurerh nor alonc 
ro him ro whom it is made, bur to others alſo, who be eftran- 
ger to the releaſe, which as hach beenTaid, is a qulaity of an 
inheritance extinguithed, 

As when the hcir of the diſscifor 1s difsciſed, and the dilsei. 
ſor” make a Leaſe for life , the remainder in fce, if the firſt 
dibcifee releaſe ro the Tinant for lite, rhis 1s ſaid to enureby 
way of <xtinguithment, for that ir ſhall enure ro him inc- 
mainder,who is a ranger to the-releale, and yet in ruth the 
right is not extinct, bur doth foilow the poſſcſion, vit. The 
Tenant for life hath ic during his time ,. and he in remainder 
rohim and his hcirs, and the right of inheritance 1s in him 


5 
in the remainder. 14 H+8, 6.b. 


Sef. 479. and 480. | 


_ 


Here Lit:lecon puttcth a diverſity between releaſes , which 


enure by way of exiinguilhment againſt all perſons , and 
wher60! 
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whereof all perſons may take advantage ; and releaſe which 
in reſpe& ot ſome perſons enure by way of extinguiſhwent , 
and of other perſons by. way of mitter le droir, Or between 
ma | releaſes which indeed enure by extinguithment , for that he 
© an | towhom the releaſe is made; cannot have the thing releaſed; 
E,z,| 2nd releaſes which having ſome quality of ſuch ha , are 
. faid to enure by way of extinguilſhment; bur in trotk do not , 
nin] for that he to whom the releaſe is made , may take the thing 
n te | releaſed. 11,H.7+25. 37.H.6.barr.39. 38.E. 3.10. 
and] Aud here Lzztleron putteth caſes, where releaſes do abſo- 
overy | lutely enare by extinguiſhment; as 1. Of the Lord and Te« 
| for| nantz for the Tenant cannot have ſervice tobe raken of him- 
ndſo| felf, nor one man can be both Lord and Tenant, 2. A man 
d the | cannot have land , and a rent ifluing out of the ſame land. 
nter, | '3, A man cannot have land, and a common of paſture ifluing 
out of the ſame land. Fo.280.a, 
iy be] The meſne being a feme enter-marry with the Tenant pera- 
been | vaile, if the Lord releaſe to the feme; the Sceigniory only is ex- 

' way | tin&, but if the releaſe to the husband , both Seigniory and 
 Lit- | meſnalty are extinR, © and in this caſe if the Lord releaſe to- 
e, of | *the husband and wife, it is 2 queſtion how the releaſe thall 
alone | *enure; but ic is no queſtion but that a releaſe may be made 
ſtran- | **to a meaſualty , or a Scigniory ſuſpended in part of the e- 
of an | ©ſtare, 19,H.5.19. 
; = _ may m—_ his Seigniory to the tenant of the 
dilset | land for life or in tail, & ges eris, But-,ſo, cannot o 3 
c firſt | releaſea right or an aQion, 197? f ESA contt nent, Br. 
ureby | 45, and voucher F.120, ofi#&twfe thr of 32-25 of de ama 
inte Note, that by the releaſe of all his right in the Seignfory 
th the | orthe Land , the whole Seigniory is extin& without any 
. The | words of inherirance. 12.H.4. Relcaſc 21. 18. E. z, 197d+5.26, 
and! | H8.57, 41.Afſ.6. 
n bis | If there be Lord and Tenant by fealty and rent, the Lord 
rranteth the Seigniory for years, and the Tenant aturn , 
the Lord releaſe his Scigniory ro the Tenant for years, and 
tothe Tenant of the land generally , the whole Seigniory is 
whict | @tin& , and the ſtate of. the leflee alſs. But if the releaſe 
by and T bad 
i here! 
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bad been to them and their heirs , 
ahe inheritance of the one moity , and the other _—_ bad 


eg been pn EE, Lib. EW ond eg 2 echfcy 


iu agyireced Vibeor ff x. 
Ree Hof pert a 7 rue MN 
nt: rippeareth'by a Arr: if a man make a leaſe 


Fo life, the remainder in fee and Tenant for life ſuffer a re- 
covery by default, that he in remainder ſhould not have a 
Formedon by the common Lay: for Lit:leton ſaith, that he 
had not any remedy before the Statute, Neither is there any 
{uch Writ in that caſe in the Regiſter , albcic in ſome books 
mention is made of ſuch a writ, }.2.ca. 5-34-E.3. Formcdon. 
31.11,E.3.ibi,31.8.E.3.59.F,N.B.117.b.7.H.7.13. 


Mes ſi ccluy en le remainder uſt m__ le Tenant pur vit 


& luz diſſciſiſt, & apres tenant entry ſur luy , & apres te- 
nant pur terme de vic, per tel recovery perde per default & 
mor. ore celuy cn remainder bien poit aver breve de droit en- 
vers celuy que recouera, pur ceo que le miſe S cig#azy joint 
folement ſur le meer droit, 09%. 


Here a Ciſseifin gotten by wrong, and defeated by the entry 


of him, thar right hath , is ſufficient to maintain a writ of 
right againſt the recoverer in this calc; for albeit the ſeifin is 
defeated, betwcen the leſſee for life, ag him in thc rcmaine 
der, yer having revard to the recoveror, who is amcer ſtran- 
Ser, and hath ol icle;i it is ſufficient againſt him. But other 
wile ic is, againſt che party himſelf, that defcareth che ſeilin, 
and the Jaw is propenie to give remedy io him char right bath, 
7.E.3.62. 38.E.3.37. Fur.utr.4. 

Lands are letten to A. for life, the remainder to B. for life, 
th: remainder to the right heirs of the heirs ot A. A.gicth, B.cts 
rers and dic:h, a ſt: anger inarruacth, the heir of A. hall have 
a WLit « of right of the ſ{eifin, which A. had as Tenant for lift, 
Fo. 28 *. ys 

If Lands be given in tail to A. the remainder to his right 
heirs, A.dyeth withoar iſue, the Collaterall heir of A. ſhall 
havea wricof: ightof che ſeifin of A. 4.E.3. 16.17. 


And ſo notc a þ 0 fty betwecn a (cifin *4 cauſe poſſeſ. frb 
irll, 


then the leſſee had had 


—c i 
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1,07 for there is required a more aQugll ſeiſin, and a ſei- 
fin to maintain a writ of right, 40.E.3.8; 42,E.3.20. 37.A(ſ. 
4. (14) E.4:24. 7.H,5.4- 11.H.4.11, 


Sea. 483. 484. | 

Note a-diverſity z where the iſſuc taken goeth to the point 
of the writ or ation, there modo and forma , are but words 
of form; as in Lzztlezows caſe of the writ of entry in caſi 
proviſo, and ſo is the (&c.) well explained'in this Se&ton; 

But otherwiſe it is, when a collaterall point in [pleading is 
traverſed, as if a feoffment be allendged dinkn; and this is 
traverſed modo and forma, and it is found the: feoffment of 
one,, there modo and forma is materiall. So if a feoffment be 
pleaded by deed, and it is traverſed ab/que hoc quod feoffavit 
modo & forma upon this collaterall iflue, modo &@ forma are 
ſoeſſentiall,as the Jury cannot find a feoffment without deed. 
9.H.,6.1, 8 E.3.35. 21.E.3.4.22.F,N.B, 205.206-g.49%.E. 
3.5.32.H.8, illue By.$0.12.E.4.4. | 

Here is another diverſity to be obſerved , 'that albeit th 
iſue be upon a collaterall point , yet if by the finding of part 
of the ifJue, it ſhall appear ro the Court, that no ſuch a&ion 
lieth for the plaintiffe,, no more then if :the whole had been 
found, there modo &@ forma, are but words of forme as here 
inthe caſe which Lzizsleton putterh of rhe Lord and Tenant 
appeareth. 19.,E.4.7. $.E.4. 15. 20, and 2h E, 4.'3. Mcrlbr. 
(ap.3. | | 
If the matter of the iſſue be found it is ſufficient, and this 
ule holds in criminall cauſes” PT. Com. 101. v. 6.E.3.41. b. 
9H.7.3. 13.H.7.14. 8.E.3.70.8.-Aſſ. 29. & 39. 5.H.q. 22. 
1.H.4.11.PL.(om.g2. 3.Mar,Djcr. 115.16; 40, E.3.35. 31 
£,3-4ccount 58.28. Aſ.48. 

The leflee covenants with the leffor not to cut down? any 
trees, &c. and binds himſelf in 2 bond of 40.1, for perfor- 
mance of covenants z. the leflee cuts down ten rrees, the leflar 
rings an aQion of debt upon the bond , and aſlignerh a 
breach that the leflee cutrerh down twenty trees, whercupon 
lue is joyned, and the Jury ind that the leflce cur down ten, 

SI Judg- 


-3 oj 
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judgment ſhall be givenfor the Plaintiff, for ſufficient matter 
of the iſſue is found for the Plaintiff, 


Sef. 43 5.486. 

An aflault, battery, or taking of goods, &c. alledged in an- 
other county, cannot be traverſed . without ſpecial cauſe of 
juſtification, which extendeth to ſome certain place; as if a 
Conſtable of a Town in another county arreſt the body of a 
man that breaketh.the peace, there he may traverſe the county 
(but he muſt nor reft there) bur all other places ſaving in the 
Town whereof he is Conſtable. | 

And ſo itis of taking of goods, the Defendant juſtifies for 
damage feiſant in another county , he muſt as before tra. 
verſe. 

But where the cauſe of the juſtification is not reſtrained to 
a certain place, thatis ſo locall as it cannot be alledged in any 
other Town, &c. then albeir the a&ion be brought in a for- 
raigne county, yet he muſt alledge his juſtification in the 
county where the a&ion is brought. . 

In an aRion upon the caſe, the Plaintiff declared for ſpeak- 
ing of ſlanderous words, which are tranſitory , and laid the 
words to be ſpoken in Londoz, the Defendant pleaded a con- 
cord for ſpeaking of words in all the countics of England, ſa- 
ving in London, and traverſed the ſpeaking of the words in 
Loudon : the Plaintiff in bis Declaration denied the concord, 
whereupon the Defendant demurres, and Judgment, 8c, for 
the Plaintiff. Tr.30.E!.Kings Bench. Inglebeys and Fones, 
Corn. Pleas. Paſche 38. El. Rot. 1656. 

Itis an ancient Principle in Law, That for tranſitory cauſes 
of ation, the Plaintiff mighr alledge the fame in whar place 
or County he would, 

It is better thar ic be turned toa default, then the Lay 
ſhould be changed , or any innovation made, 2. H. 4. 18, 
38.E.3.1. A 

A man did grant a rent, that the grantee ſhould hold 
the diſtreſs againft gages and pledges, and yet he ſhall gage 
delivery , for otherwiſe by this new invention all Reple- 

vins 
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vins ſhall be takenaway, 4,E. ;.cap.5.4,H..4.cap,2. 

Where the Jury is bound to find as well locall things in 
many caſcs,”as tranſitory in other Counties, Vide tib. 6. fol. 
46. Dowdales Cale, 3.E.z3.»Afſſ. 446.14.H.4 35.5.H.5.2. 
37.H.6.2.7.E. 4.45.18. E.4.1.13.H.7.17. 2 Mar. Br. att. 
104. 20, El. Dyer 171. 19,H.6.48.28, H. 8. Dyer 29.12. H. 
8,1, 
| Reg. by the Common Law, if the Defendant hath cauſe of 
juſtification or excuſe, then can he_not plead Not guilty, 
for then upon the evidence it ſhall be found againſt him ; for 
that he confeſleth the battery, and upon that iflue cannot 
juſtifie it , but he muſt plcad the ſpeciall matter, and confeſle 
and juſtifie the battery. 

If in battery the Defendant may. juſtifie the ſame to be 
done of the Plaintiffs own affault, he muſt plead it ſpecially , 
and muſt not plead the general! iſſue ; and ſo of the like; 

In treſpafſe of breaking his cloſe, upon Not guilty , he 
canfiot give if evidence , that the beaſts came through the 
Plaintifls hedge, which he ought to keep , nor upon the ge- 
nerall iſſue juſtifie, by reaſon of a rent charge common , 
&c. 25.H.8.Br. 

In Detinue , the Defendant pleaded non detinet, he can- 
not give in evidence , that the goods were pawned to him 
for money, and thar it is not paid, but muſt plead ir , but he 
may give in evidence a gift from the Plaintiff , for that pro- 
veth he detaineth not the Plaintiffs goods, 22.H.6.33. 20.Fl. 
Dyer 276.2-M.Dyer 212+ 

If two men be bound in a bond joyntly , and the one is 
ſued alone , he may plead niatrer in abatement of the Writ, 
but he cannot plead N81 eft faFum,for itis his Deed, though 
|t de not his fe deed, lib.5. fo. 119. Whelpdalcs cafe , vide 
of pert Nr | PE : 

eg. whenſocyer a man doth any thing by force of a War- 
ane of Authority, he muſt plead C ds 

Bur all chat hath been ſaid muſt be under two cautions 3 

1, That whenſoeyer a man cannot have advantage of the 
Peciall niatter by way of pleading , there he ſhall take ad- 

2. vantage 


.Z12 Of Releaſes, 


vantage of it in the evidence : For example, the Rule of Lay 
is, That a man cannet juſtifie in the killing or death of x 
man, and therefore he ſhall be received to give the eſpecial! 


' matter in evidence, as that it was ſe defendendo, &c. 


2. That in any ation uponthe caſe, Treſpafle, Battery, or 
of falſe impriſonment againſt any Juſtice of Pcace , Mayor, 
or Baylif of City, 8&c. in any his Majcſties Courts in Weft- 
minſter or elſwhere, concerning any thing by any of them 
done by reaſon of any of their Officers aforeſaid , and all 0- 
ther in their aid or aſſiſtance, or by their Commandement, 
8c, they may plead the generall iflue, and give the ſpeciall 
matter for their excuſe or juſtification in evidence, 7.Fac.5. 
23.H.8.c.5. | 

Probationes debent eſſe evidentes (i.e) perſpicus Cp faci- 
tes intelligt. 

Tf the Fred aſs were done the 4. of 27ay, and the Plaintif 
alleageth the ſame to be done the 5. of ſay, or the 1, of May, 
when no treſpaſs was done, yet if upon the evidence it falleth 
our, that the treſpaſs was done before the ation brought , it 
ſufficeth, 19.H.6.47.5.E. 4.5.21. E4. 66, And Littleton 
ſairh, That the Jury may find the Defendant guilty at ano- 
ther day then the Plaintiff ſyppoſeth, 

Note, That the Law of England reſpeReth the effcR and 
ſubftance of the matter, and not every ni cety of form or cir- 
cumſtance. *Quz haret it litera, heret in (ortice, Cp apices 
juris non ſunt Jura. 2 


Sc. 487. Fo.2$.b, 

Note a diverſity, when the poſicfſion is firft , and then a 
right cometh thereunto, the entry of him that hath right to 
the poſſeſhon ſhall gain alſo the right, 50, E. 3. 78. Vide | 
9.447. 

But when the right is firſt, and then the poſſeſſion cometh 
to the tight, albejechepotieflion be dcfeared (as here in Lit- 
zletons caſe it is by the heir of the diſseiſor ) yer the right of 
the diſseiſee remaineth. A, dyeth ſeiſed , and the Land de- 


ſcenderh to B, his Son, before he enter , an cſtranger _ 
SOT | wh” 


- tO 
ide 


eth 
1t- 


of 
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and dieth ſcifed, B. enter, againſt whom the heir of the A. 
bator recovers in an Afſize, B. may have a Writ of Morrdan, 
and recoyer the land againft hims And if the diſscifin had 
bzen done to &. &c. then after the recovery in the Aſlize, 
B. ſhould have had a Writ of entry in the per, becauſe the heir 
that is in by diſcent, isin the per. 


| S$c7.4972. & 491. 

En pracipe quod red. It the Tenant alien the land, hang- 
ing the Writ, & puts le Demandaar releaſe a luy tour ſon 
droit, Ec. ccl releaſe cſt bone, pur ceo que 11 eſt ſuppoſe terre 
tenant per le ſuit del Demandant && uncore il nad riens en la 
zerre al temps de releaſe fait. Trem ſs en pracipe &#*c, le te- 
mnt vouch, ef le vonchee entry en garr ſrapres le demandant 
releaſe &Fc.al vouchce, co eſt aſſets bone, pur ceo que apres le 
rouchee avoit entry en legarr' il eff tenant cn ley al deman- 
dant, fc. 

But it after the vouchee hath entrced into Warranty,and be- 
come Tenant in Law, an Anceſtor collaterall releaſe to the 
rouchee with Warranty , he ſhall not plead this againſt the 
Demindant, for that the releaſe by the eſtranger is void,10.E, 
4.13, 12, Aſſ.41- 7.E.3.6. 8.H.7.5. Dyer. 17,El.341, Set. 
147. 

Sef.192. Fol.285-2, 

Nota, there be two kinds of ations, viF. concerning 
t. Placita Corona, or Placi:a Criminalida. 2. Plactta Come 
mmiz, ſeu Civilia., Of ations conceraing Common Pleas, 
quedam ſunt 44 rem, quaedam in perſonam,&? quadam mixte, 
Vide $.444. 1Afﬀio nthil aliud eft quam jus proſequend? it . 
juticio quod fibi debetur. Or 4ton neſt auter choſe que 
ial demand 1e fon droits. Ad by the releaſe of all aQions, 
cauſes of ation be releaſed, but within a ſubmiſſion of all a- 
tions to Arbirrement, cauſes of ation are not contained, 
lio.8.1 53. Aithams Cale, 3 5.H.8. Dyer 57. 5.Mar.217. 36. 
1.6.8. vide 42. E,3. 22,22. | 

Note 1 diverſity : A man by his own cannot alter the na» 
ure of his aRion ; and therefore if rhe leſsce. for life or 

T 4 years 
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years do wafte,now is an aftion of Watte given to the leflor, 


; wherein he ſha]l recover ,two things,, viz. the,pla En aged 
of IRA FEB amages. $565 Tos _ w ofe maturto the 


a&ion may be changed 3 as if a man make a leaſe pur terme 
daughter vie, and the lefiee doth watte , and then Ceſty gue 
vie dieth, an ation of V Vaſte ſhall lic for damages only, fe 
cauſe the other is determined by a& in Law, 14.H.8. 14, 2, 
H.8. Br Waſte. 

And again hereupon is another diverſity to be obſerved, 
that in caſe when an action is well begun, and part of the 
a&ion determined by a& in Law, and yet the like aQion for 
the relidue is given,cthere the V Vrit ſhall not abate , bur pro- 
ceed. Bur where by the determination of part,the like ation 
for the reſidue remaineth not, there the ation well commen- 
ced {hall abate, 9g.E.4.50. 

But if Tenant pur 4uter vie bring an Aſſize,and Cefly que 
vie dicth, hanging the V Vrit , albeit the VVrit were well 
commenced, yet the V Vrit ſhall abate, becauſe no Aſſizecin 
be maintained for damages only. Alſo an a&ion of V Vaſte 
mult be ad cxhereditatem, 2.H.4.23, 6. E. 2, breue 807, 
wide &c. 

If a V Vrit of Annuity be brought, and the Annuity de- 
termineth, hanging the V Vrit, the V Vrit faileth for ever, be- 
cauſe no like a&tion can be maintained for the arrerages one- 
ly, but for the annuity and arrerages, 34.H.6.10. 9.E.4.39. 
I4. H.7.31. 

But where damages onely are to be recovercd, thereal- 
beit by a& in Law; the like aQion lieth not afrerwards , yet 
the ation well commenced hall proceed z as if a Conſpirs- 
cy be brought againſt two, and one of them die hangin 
the V Vrir, it ſhall proceed, 22.R. 2.breve 888. 18.E.4.1.An 
in an Aſlize of No.Diſſ. a V Vrit of Annaity , <Q. Imp. and 
other mixt aCtions, a relcaſe of aRions reals is a good plea, 
mn ſoit is of a releaſe of ations perſonalls,z.H.4.13. 9H 
De 57+ | 

But if three joyntenants be difſeiſed, and they arraign an 
Aflize , and one of them releaſe to the diffeifor all a&ions 
1465, per- 
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erſonalls,this ſhall bar bim , butir ſhall not bar the other 
Plaintiffs for having regard to them, realry ſhall bepreferred, 
(P 0mne oo m trahit ad (c minus dignum.go.H,6.Barye 59. 

Big. f0.6.  - 
we i is in a Writ of Ward brought by twe, &c, 

Nota diverſic, In reall aQions where damages are not to 
be recovered by the Common Law, as in an Afſize, &c. bur 
are given by the Statute, there a releaſe of all aQions perſo- 
nalls is no bar, as inthe Writ of Dower. Entry ſar diſſeifen 
inle per &c. Mordane.oAicl &c. Mert. cap, 1. Dower,Gloc. 
cp. 1. 


_ _ 493,494- ——_— 
A Releaſe of ations perſonalls is 4 good bar in 2 eQu. imp. 
becauſe it is a mixt aGiem ITT, hh Oe 

A difſeiſor that hath nothing in the land, may plead a re- 
leaſe of ations perſonalls, becauſe damages are to be recovyer= 
ed 3gainſt him, 11, eAſſ.9.18, E.3.2.23,24. 

And the Tenant in an Aſtize ſhall plead a releaſe of ations 
perſonalls to the difleiſor, for that plea proveth that the Plain- 
tiff bath no cauſe of aQion againk him, 13. H.4.2.4. 

If the diflciſee relcaſe to the difleiſor all a&Rions realls, and 
the difſeiſor maketh a Feoffment in fee , and an Afſize is 
brought againſt them , the Feoffee ſhall not plead the releate 
the difciſor , for that he is not privy to the Releaſe , for 
areleaſe of actions ſhall only extend to privies. | 

If the dilſcilee releaſe Nations to the diflciſor , and dye, 
this doth bar him but for his life. So note a diverſity between 


a releaſe of right, and a releaſe of aCQions , 19. H. 6. 
13.4, | 


Sc. 496. Fol.286. a. 

If the difleiſce releaſe all aionsto the heir of the diſleiſor 
which is in by diſcent, he hath no remedy to recover the land; 
bur yer the diſſciſce hath a righr, for that he hath releaſed his 
ations and not his right: : : 

If the hejr of the difleiſfor make a Feoflment in fee to = 

an 
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and the diſscifee releaſe toone of the Feoffees all aRions, the 
ſurvivor ſhal not plead this Releaſe. 


306 Note, when a man hath ſeverall remedies for one and the 


EZ 


ſelf-ſame thing,be it reall,perſonalſor mixt, albeir he relea/s 
one of his remedies, he may uſe the other, 19. Aſſ.3. 39. E., 
19.6, 21H. 7. 23. | 


Sef.q498. Fe1l.286. b. 

Tf the Plaintiffin an ation of Detinue of Charters which 
concern the inheritance of his land, can declare of one Char- 
ter in eſpeciall; the Defendant fhall not wage his Law, 41. E, 
3.2.8.H.6.18.28,29.10.H.6.20.21.H.,6.1.14. H.6.4.14.H.4, 
23,24,27, » 

An a&ion of Detinue for Charters doth ſound in the re- 
alty, for therein Summons and ſeverance lieth ; and in De- 
tinue of goods 2 (/apias doth [ye, but for Charters in ſpeciall 
a (apias licthnot , and yet a releaſe of. ations perſonals in 
a Writ of Detinue of Charters, is a good barre, 2o.H.s, 45, 
I9.E.3. Severance 14, 


Sef.499. Fol.287.4. 
' Ina Writ of Dower the Tenant pleaded that before the 
Writ purchaſed A. was ſeiſed of the Land, &c. untill by the 
Tenant himſelf he was diſseiſed, and that hanging the Writ 
A. recovered againſt him, &c. Judgement of the Writ , and 
adjudged 2good pleaz in which plea, the Tenant contefled a 
diflextin in himſelf, 15.E,4.4. b. 
- Sef.500. Fol.287. b. 

Placitorum) criminalium alia majora, alia minord , alia 
maxima, ſecundum crimitum quantitatem; (unt enim crimi- 
14 majora Cf dicuntur capitalia eo, quod ultimum inducunt 
ſupplicium, ec. Minora vero que fuſtigationem inducunt, 
vel pznam pilloralem, vel tumboralem, vel carceris incluſuu- 
xem&c. Brad. lib.z.1or. b, 

Criminalium quedam ſententialiter mortem inducunt,que- 


dam vero minime. Flcta. lib.1.c.1;. 


Appellum fignificth Accuſatioz and the Appellant; Accula- 
tor 
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tor is peculiarly in legall fGignification applied to Appeals of 
three ſorts: 

1. Of wrong to his Anceſtor, whoſe heir male he is, and 
that is only of death, whereof enr Author here ſpeaketh. 
The 2. is of wrong to the husband, and is by the wife only 
of the death. of her husband to be proſecuted. 
The 3. is of wrongs done to the Appellants themſelves, as 
Robbery, Rape, and Mayheme. The word Apellum is deri- 
ved of cAppciier, to call, becauſe eAppellans vocat reum in 


| judicium. Glanv.l.7. c. 9. eſtimatio capitis (i.c.) ſo much as 
one paid for the killing of a man, Fleta lib,1.cap.42, Hoved. 


ol.34 4. 
EM ſhall not read of any Inſurre&ion or Rebellion before 
the Conqueſt, when the view of Frankpledge and other anci- 
ent Laws of this Realm were in their right uſe. | 
A releaſe of all aGions reall and perſonall cannot barr-an 
Appcal of Death, becauſe that releaſe extendeth ro common 
or civill a&ions, and not te a&ions criminall, z1.H. 6 16. 
Ribera, is a fc)onious taking away of goods de la Robe, 
that is, from the perſon, 22.eAſſ.39.W.1.c.20. | 


Sef.592, Fol.288.4. 

En apfedle de Mayhem wn releaſe de touns mane rs. ations 
perſonalls 6ſ} bone plea, ec, for that every ation wherein da. 
mages only are recovered by the Plaintiff, is in Law taken for 
aaa&ion perſonall, 21.1.6.16. 


Sed. 503. Fol. 288.b. 


Before that rime thatthe Outlary appear of Record , the 
Defendant doth nor forfcit his goods, = the Plaintiffcan be 
diſabled, nor any Writ of Error doth lie in that caſe, 28.4 + 
49.12.E.3.Vilage 3. M.4. 5. Eli. Dyer 222. 8.197. 

If a man by proceſs upon the Ociginall be Outlawed, there 
he ſhall be reſtored tonothing in the perſonalty againſt the 
Plaintiff, But whereby the Outlayry he forfeited all his 
goods and chatrells to the Kirg , be ſhall be reſtored to 

| them ; 


-— 
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them ; alſo thereby he ſhall be reſtored to the Law, and to 
be of ability to ſue 8c. but if the Plaintiff in a perſonall aQion 
recover any debt &c, or damages,and the Defendant be Out- 
lawed afrer Judgment, there ina Writ of Error brought by 
the Defendantupon the principall Judgment, Treleaſe of al 
actions perſonalls is a good plea. And ſo it is where a Judg. 
ment is given in a reall a&ion, a releaſe of all ations realls is 
a good barin a Writ of Error thereupon. 

And in this ſpeciall caſe here put by Littleton, wherein the 
Plaintiff is to recover, or to be reſtored to nothing againſ the 
party; yer for thar the Plaintiff in the former aCtion is privy 
to the Record, a releaſe of a Writ of Error to him is (uſfici- 
ent to bar the Plaintiff in the Writ of Error of the Suit , and 
vexation by the Writ of Error. And ſo note, that an aQion 
reall or perſonall doth imply a recovery of ſomething in the 
tealty , or perſonalty , or a reſtitution to the ſame , bur a 
Writ implyerh neither of them, 1.H.4.6.13.E,4.1, 2. 26H, 
8,3b.29.Aſfſ.35.47.E.3.6. 35 H.6.19. | 

SeF. 504. fol.289.4.& b. 

A releaſe of all ations reg, is no bar ofexecutian , for the 
execution doth begin when the a&ion doth end. And therc- 
fore the foundation of the firſt is an Original! Writ , and 


'doth determin by the Judgment; and Writs of execurion arc 


called Judiciall , becauſe they arc grounded upon the Judge- 
ment, 13.H.4. Rel. 53.19.H.6.3. Where a Capias ad Sar. | 
eth at the Common Law, and where it is given by Starute, 
vide Sir William Herberts caſe, lib. 3.fo.11,12. ; 
Maximes in the Law concerning Executions. E4 que i" 
ES . —; . 
Curia noſtra rite aa ſunt, debita exerutioni demandari de- 
bent; parum eft latam eſſe ſententiam nifi mandetur executic- 
i. Executio juris non habet injuriamNExecutio ct fruftus 
& finis _—_— effetus in executione couſiſtir. Proſecu- 
210 legic eſt grxvis vexatio, executio legis coronat opus. B0- 
az judicis eff judicium fine dilatione mendare execution, 
Favorabiliores ſunt cxecutiones altis procefſibus quibuſcute 
gue. 


When Litticton wrote, by force of certain As of Parlia- 
ment 1 
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ment, execution mtght be had of lands ( befides by force of 
the Elegit ) upon Statute Merchant, Statute Staple, .and Re- 
cognizances taken in ſome Court of Record, and fince he 
wrote upon a Recognizance or Bond taken by force of the 
Statute 23- H. 8. before one of the Chief Juſticts , or the 
Mayor of the Staple, and Recorder of/Zoxdox out of Term, 
which hath the effe& of a Statute Staple, 11.E.1. Star. de 
Afton Burnel, 13.E.1.de Mercat.27.E 3.c.22.23.H.8.cap.6. 
25.E.3.53- & vide32.H 8.6.5. a profitable Statnte , con- 
cerning executions of Lands, Tenements, &c, Sed opus eſt 
inerpreie. Vide fo. 289. & lib.4.f0.65.Fulwoods Caſe. 

If a manhave a Judgement givcn againſt him for debr or 
damage , or be bound in a Recognizance , and dyeth, his 
heir within age, or having two daughters, and the one with- 
in age , No execution ſhall be ſued of the Lands by Elegit 
during the minority , albeit the heir is nor ſpecially boun? - 
but charged as Terre-tenant , 15.E.3. Ageg5. 24. E. 3.28. 
Af: 37.29.E.3.50.47 Aſſ.4. 47.E.3.7.lib 3.f.13. BYbok 

£0 33- 

And ſo againſt an heir within age no execution ſhall. be 
ſued upon a Statute Merchant or Staple, nor upon the obli- 
ration or recognizance upon the Statute, 23.H,S. for it is. ex- 
cepted in the procelle againft the heir, Neither if the heir 
within age endow his morher ſhall execution be ſued againſt 
er during bis minority, Temps E.1.402. 417. f0.290.4. 

Videle flatute 13 Elit.cap.5. made againit fraudulent Fe- 


ell of lands and tenements , as of goods and charcells , ro 
lay, hinder or defraud Creditors, and others of their juſt 
adlawfull A&ions, Suirs, Debrs, Damages, Penalties, For- 
kiures, Heriors, Mortwaries and Releaſes. Sed opus eft,. . 
Lib.z.fo.$0.0%c.Tropns Caſe,l.5,f 67.Gooches Caſe,l.6.f.18. 
Phemans Caſe,l.ro.f.56.the Chancellor of Oxfords Caſe. 
*e the Statue of 3.H.7.c.4.09% 59.E.,3.c.6.M.12, & 13. E- 
lit. Dyer 295.18.Eli7.451.Dyer. 
Elegit is a judicial Writ, and is given by the Starnte,cirher 
Won a recovery for debt or damages, or upon a Recogni- 
| Zance 


offments, gifts, grancs, &c. Judgemems and Executions , as /4- 
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zance inany Court. The words of the 'writ be Elegit bj 


liberari, ec. By this Wric the Sherift thall deliver to the 
Plaintiff Omnza catalla debitoris ( exceptis bobus & afvis 


Caruce) & medictatem terre. And this muſt be done by an 


Enqueſt to be taken by the Sheriff. Y.2.c.18, W,2.c.18, 

Feri fac. is a Writ mentioned in the ſaid Statute , but is « 
Writ of Execution at the Common Law, and is called 1 
Fieri fac, becauſe the words of the Writ direed to the She. 
riff be, quod fieri fac. de bonis & catallis, ec. 

But note, that a Capias ad ſatisfac. is not mentionedin 
the ſaid Statute, becauſe no Capias ad ſatisfac. did lie at the 
Common Lay upon a Judgement for debt, 8c. or damages, 
but only when the originall a&ion was «Yu. vi e& armis &c, 
bur later Statutes have given a Capias ad ſatisfac. where debt 
&c. or damages arc recovered, Lib.z.fe.11. Sir William Her- 
berts Calc. 

And note, that theſe three Writs of Execution ought to 
be ſued out within the year and the day after Judgment but 
if the Plaintiff ſucth our any of them within the year, he may 
continue the ſame after the year, untill he hath execution. 

And to none of theſe Writs of executions the Defendant 
can plead ; bur if he hath any matter ſince the Judgment 
to diſcharge him of execution (as a releaſe of all exec 
tions &c.) he may have an Audita querela, and relicye him- 
ſelf that way. 


Sed. 505. Fol, 290, b, en 
Ecire fer. is ajudiciall Writ , and properly lieth after the 


year and day after Judgment given, But becauſe the De- 
fendant may thereupon plead, this $cire fac. is accounted in 
Law to be in nature of an ation, and therefore a relealc of 
all ations is a good bar oF the ſame; and ſo is a releaſe of ex- 
ecutions, &c. 19.H.6.3.(4.) 18.E.4.7. : 
This Writ was given in this caſe by rhe Statute of W.2. 
c. 45. for at the Common Layy, it the Plaintiff had furceaſes 


to ſue cxecution by fier; fac. or levari fac, a year and wm 
e 


_ 
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he had been driven to bis new Originall, 8.E, 2, 297,298 18 : 


E.3-33-1.3.12. = 
Note, that every Wri: whereunto the Defendant may 


plead, be it Originall or Judiciall, is in Law an ation. 


Sed. 597. Fol.291. 4, 

Note a diverſity berween a releaſe of all ations, and a re- 
leaſe of all ſuits. If a man releaſe all ſuits}, all execution is 
ooue, for no man can have execution without prayer and ſuit, 
but the King only. 26.H.6. Exec.4 1.8. f. 153. Ed. Althams 
caſe. Brook tit. Rel.V7. 

So if the body of a man be taken in execution, and the 
Plaintiff releaſe all aGions, yer ſhall he remain in execution , 
but-if he releaſe all debts or duties it is otherwiſe, 26. H,6. 
Exec.7. 

If A. be accountable to B. and B. re'eaſe him all bis duties 
thisis no bar in an aRion of account , for whar ſhall fall our 
upon the account is incettain, but dutics do extend to all 
things due that is certain,and therefore diſchargeth Judgments 
in perſonall ations and exccutions alſo, 20, H.6.per Paſton. 


Sca.5298,509,510,511. Fol.2g91, b: 292, 4: 


I, Expreſs or in deed, as in all reall aQi- 

There be twoT ons. 
\ kinds of De= 2, Implyed or in Law; as 1. In all actions 
mands or © _ perſonall.2.In ations of Appeals. 3.Of 
Claims; PT. Com. execmion. 4.Ot Title or right of Entry 
iules Caſe,359, either by force of a condition, or by any 
| former Right, 5.Ot a rent ſervice, rent 
charge,common of paſture &c.vertc fol. 
All which Lztrlcton hcre and inthe two next SeRions fol- 
oning, putcerh bur for example , for by the releaſe of all 
emands, other things alſo be releaſed , as rents ſeck, all 
nixt ations, a Warranty which is a Covenant reall, and all 
ater Covenants reall and perſonall, Eſtovers, all manner of 
Commons, and profit appender, Conditions before ron be 
roken 


| 77 
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broken or performed , or after, Annuities , Recognizance, 
Statute merchant, or of the Staple,obligations,contra&s,&c, 
are releaſe and diſcharged, 38. H.8.tit. Releaſe, Pr.g.5. f4.7, 
7.15.20.Aſſ.p. 5. 49.E.3.22. 49. E.3.7.b.50;Aſſ'p.6.13, R.z, 
eAvow.8g, Althams caſe ante lit.Scc.748.Dy.5.Eliz.z17, 

Quarela @ quarendo,this properly concernech perſonal a&i- 
ons of mixrt at the higheſt, tor the ns” in them is called 
querens, And yet by a releaſe of all qyarrells, all aQions ell 
and perſonal] are releaſed; likewiſe + caules of aQion are re. 
leaſed thereby, albeit no a&ion be then depending for the 
ſame. 39.H.6.9, 


Sef.512.513. F0.292,b. 
\ A ſum of money to be paid at a day to come, is JeFtumin 
praſenti, quamuis fit ſolvendum in futuro. 11. H.4.FT.4z. 
An Executor before probate, may releaſe an action, and 
yet before probate he can have no aCion , becauſe the right 
of the ation is in him. T.2.F4.in C.B. inter Middleton @ 
Rinnot. 18. H.6.23.b, Pl. Com.277, 278. Greysbrokes cale 


per Weſton. 
If a man make a leaſe of land to another for yearcs, ren- 


dring to him at Mich 40. ſhillings, and after before the day 
of —_ releaſe to the Fellec all ations,this is a void re- 
leaſe, 7. H.7. 5.4; 
But the leflor before the day may acquite or releaſe the 
rent, Butif a man be bound ina bond , or by contra to 
another to pay one 100.pound, &c. at five ſeverall dayes, he 
ſhall not have an ation of debt beforc the laſt day be paſt, 
and ſo note a diverſity between duties which touch the real- 
ty, and meer perſonalty. But if a man be bound in a Recog- 
nizance to pay 100.pound,&c. preſently after the firſt day 
of paiment he ſhall have execution upon the Recognizance 
for that ſum,8&c. for that is in the nature of ſeverall judg- 
ments; and ſo it is of a covenant or promiſe,8&. and ſo note 
the diverſities. 45.E:3.8. 13.H.4.»Avow.240.30.E.3.13. 10. 
E.2z.Exccution.137. F,N.B.267.9;E.3.7.5 .Mar. aFion fit 
le caſe. Br 108,3.Mar,Dy.113.1ib.4.fo.94. Slades calclib.s. 
fo.8 1b. Fords caſe. It 
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If a man. hath an annuiry for.terme of yeats, or fot life, of 
in fee,and he before it be Find doth releaſe all aRions, this 


ſhal! not releaſe the annuity , for it is not meerly in a&tion -- ©" 


becauſe It may be granted over. 39 H.6. 28. b.5 E445. 
2 H.4.13.12 R.z, releaſe 29. 


Sef.514. Fo. 293. &c, 


Miſe, ſo called becauſe both parties have put themſelves 
upon the meer right to be tried by grand Af. or by Battaile, 
ſo as that which in all other aRions is called an iflue,in a wric 
of right in that caſe is called a Miſe Bur in a writ of right, 
ifa collaterall point is to be tried, there it is called an iſſue, 
33 HYET3.3.E4.6.ca.36. | 

An1 ſeeing the Miſe is joyned npon the meer right,albeir 
the verdi& of the grand Aff be given upon another point, yet 
judgement finall ſhall be given;zand ſo it is if the Tenant at- 
ter the Miſe joyned make default, or confefſe the a&ion,or 
ifthe demandanc be-non-ſuit, &c.34 E-3. Judgement 250. 
13.H.4 Judgement. 245.M.Dy.98.1i.5.fo,8 5. Penerius Caſe, 
F.N.B.g.11.13, 


If the petty Jury be attainted of a falſe Oath , &e. The 
judgement of the common Law is, | 


1.901 amittat liberam tegem imperpetuum.i.e. he ſhall never 
bexeceived to be a witnefſe,or of any Jury. * 

2, <Vnod forks faciatomnia bona & Catalla ſua. 

3. Quod terre Of renementa in manus domini Rez.capiant uy. 

4,Qued uxores CF liberi cxtra domus ſuas cjicerentur. 

ſued domus ſve proftrentur. . 

6.0104 arbores ſua extirpentur.7. quod prata ſua arentur. C9 8. 
quod corpora ſua carceri mancipentur, So odious in this cale,and 
the ſeveriry of this puniſhment is to this end,ut pang ad pausos, 
ietue ad ommes pervenia, for there is miſericordia puniens, and 
there's crudclitas parcens. 

In no caſe where a contempt, treſ aſſe, deceit, or injury is 
ſuppoſed in the defendant he ſhall waze his Law, becauſe the 
Law will not truſt him wich an Oath co diſcharge himſelf in 
loſe caſes, only in ſome caſes, in debt, dexinue, —_— 

cfen- 
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defendant is allowed by law, to wage his Law. 44 E. 3+ 32, 

f 18 - cho a. CE 

| / - Inan aQtion of account againit a Receivgr upgy a receipt 
_ 5 "4; 


| 

of mony, by the hand of andther,, &c. ihe defendant ſhall 

| not wage his Law, becauſe the refeiptis the ground of the 

{ ation which lyerh not in privity betweene the plaintiffe and 
| detendant, but in the notice of a third perſon, and ſucha 


receipt is traverſable. 15 E, 4.16. 10 E. 4. 5.But inan ai 
of of debt upon a 'arbicrement, or in an aQion of detinue 
by the biilement of another hand, the defendant ſhall wage 
his Law, becauſe the debt and detinet is the groundof 
thoſe aions,and the concra& oEbailement, though ir be by 
another hand, is but the conveiance, and not traverſable. In 
17, an aQion of account againſt the Bayliffe of a Manor, the de- 
| fendant cannot wage his Law, becauſe it ſoundeth in there- 
alty. 33,H.6.24-13 H7.3.4.1 H.6,1.b.11 H.4-54-5.H.5-13, 
9 E.4.1.34.H.8.ley g:ger Br. 97. | | 
Inan a&ion of deb: brought by an Attorney for his fects, 
the defendant ſhall not wage his Law, becauſe he is compel- 
lable to be his Attorney.21 H. 6.4. 10 H.6. 7.28.H.6,4-38 
H.6 6. 

Whenſocver a man is charged as Executor or Adminiſt- 
tor, he ſhall not wage bis Law, for no man ſhall wage his 
Law of another mans deede but in caſe of a ſucceſſor of at 
Abbot, for that the houſe never dyeth, 5 H. 6.38.18 
Jo" 25, 


PF, 


Of Confirmation, 
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Cnayr, IX. 
Of Confirmation, 


Seft, 515, 
hp omnes ſupplet defeRus, licet id quod a- 


&um eR ab initio, non valuit,Brac.li.2.58. - 

A confirmation is a conveiance of an eſtate or right in eſſe, 
whereby a voidable eſtate is made ſure and unayoidable, or 
whereby a particular eſtate is increaſed. | 

Confirmatio eſt gulla ubi donum przcedens eſt invalidum, 
& ubi donatio nulla omnino nec valebit confirmatio.Brac. lj. 
2f0. 27,28, _ - 

Non yalet confirmatio nifi ille qui confirmat, fit in poſ- 
ſeſſione rei, vel juris unde fieri deber confir. & codem modo 
niſi ille cui copfir. fic, fit in poſlefſione. 19E.2.confir. 14.32. 
pes _ de Conan _ p , 

uzliber confirmatio, aut eſt perhiciens,creicens, aut di- 
minuens« lib, 9. fol. 1 caſe. 

Carta autem de conficmatione eſt illa quz alterius fagum 
conſolidat & confirmar, & nihil novi atcribuic, quandoque 
tamen confirmat & addit. Fler.l.3.c4.14. 

Enaſc? caſe un fait de confirmation eſt bon 8 available, 
lou en tiel caſe un fait de releaſe nes pas bon, &c, Car te- 
lik fi p38 Available, mes lou eſt un privity, $C. | 
And note. that where a confirmation hall enlarge an eſtate, 
there priviry is tequired, as well as in the cale of the Releaſe. 
9H.622. Releaſe 44. Littleton in this Chapter putteth eight 
liverſizies betweene a confirmation and releaſe. And in this 
Chapter is alſo to be obſerved eight caſes, wherein a releaſe 
nd confirmation have the like opperation.in Law. Vide Seft, 
116,0%. f0.296.4. | - 

If the diſeiſor make' a Leaſe for years, to begin at M7- 

; and the difleiſee confirme his eſtatesthis is void 
U 2 becauſe 
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becauſe hee hath but intereſſe termini, and no eſtate in him; 
whereupon a confirmation may enure, 4 H.7. Io, by read, 


22 E. 4-39» ; 
Set. 519. &c. Fo. 296.bs 


Si le deſſeiſce confirme left ate le diſſeiſor a aver &@ tentant z 
luy pur terme de ſa vie eicle diſſeiſor ad fee ſumple,g9'c. pur ceo que 
quant ſon eſtate ſuit confime,dongque 21 avoit Jee, & tiel fait ne pri: 
chauge , ſon eſtate ſans enter fait ſur luy , &c. alia ratio, quid 
confirmare , idem eft quod firmum facere. 19 H. 6.21.6 E,z, 
confirmation, 4. 


3: 


Sef. 520. Fc. 297: f/. 


Nota, a diverſity betweene a bare aſſent without any right 


- or intereſt,and an aſſent coupled with a right or intereſt, and 


therefore an attonement cannot be made for a timeznor up- 
on condition,bur if the perſon make a Leaſe for a roo years, 
the Patron and ordinary may confirme 50 of the yeares, for 
they have an intereſt , and may charge in time of vacation, 
Lib.5.t0.8 1. Fordes caſe. | 

If renant for life make a leaſe for a 100 yeares, the leſſor 
may confirme either for part of the terme , or for part of the 
land. But an eſtate of freehold , cannot be confirmed for pat 
of the eſtate;for that the eſtate is incire , and not ſeverall as 
years be. 


Sef.' 521. Fo. 207. b. 
If the difſeiſor make a pift in.taile the emainger fo io 
l 9 tn1s OX: 


the remainder to the right heirts* of tenarit ita | 
tendeth only to the eſtate taile, &c, If the difſeiſor infeolt 
A and B agd the heires of B «f the diffeiſee confirme the 
cffate of B for his life,this ſhall not onely extend to his com- 
panion,bur to his whole fee ſimple, becauſe to many purp& 
ies, he had the whole feeſimple in him, and the confirmation 
ſhall be raken moſt ſtrong againſt him that made it. 

Ifja feme difleiſerefſe make a feoffment in fee to the uſe df 
A for life , and after to the uſe of her {clfe in taile, and the 


remainder to the uſe of B in fee, and then taketh bughand 
0 I | cn 
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the difſeiſce,and he releaſe to A. all his right, this ſhall enure 
to B: and ro his own wite alſo, for by che rule of Litleton, ic 
mult enure to all in the remainder, | 

But A.lets Land to B.for life, and B, maketh a Leaſe to C, 
for his life, the remainder to A. in fee, if A. releaſe to C. Al 
his right, this is godd to perfe& the qgftate of C. for his 
lite, 
But when C.dyerh, A. ſhall be in of his old eſtate, &c.and 
note that in theſe two caſes,the fee is deveſted, and veſted all 
at one inſtant,&c.//ide fo. 297.-b. 

Pur cco que le remainder eſt dependant, ec. by this ſome bave 
exthered, char if a diſſeiſor make a Leafe for life, reſerving 
the reverſion to himſelfe , amd the difleiſee , confirme the 
eſtzre of the diſleilor, that he may enter upon the leflee, be- 
cauſe the eſtate of him in the reverſion dependeth not upon 
the eſtate for life as the remainder : but all is one , for by 
the confirmation made to him in the reverſion, all the right 
of him that confirmeth is gone,as well as when he maketh it 
fhim in remainder : and he cannot by his entry avoid the 
eſtate of the leſſee for life, but he muſt avoid the eſtate of the 
leflor, which againſt his own confirmation he cannot doe 3 
and it hath been adjudged,thar if a difſeiſor make a Leaſe for 
lifeand after levy a fine of che reverſion with proclamations, 
and the five years paſſe, ſo as the diſſciſee is for the reverhon 
barred, he ſhall not enter uþon the Leflec for life. Reported 
by Sir Fo.Popbam chief Juſtice. a 

| Where the particular eſtate and the remainder depend 
upon one title, there the defeating of the particular eſtate is 
2 defeating of the remainder. But where the particular eftate 
sdefeafible, and the remainger by good title, there though 
the particular eſtate be defeated,the remainder is good: As 
it the leflor difleiſe A. lefſee forlife, and make a Leaſe 
to B, for the life of A. the remainder to C. in fee, al- 
deit A. reencer , and defeate the eſtate for life , yet the re- 
mainder to C. being once relies by good title, thall not be 
awoided , for it were againſt reaſon , that the Teſſor ſhould 
have the remainder againe agaiplt his own livery, $o it is if 

| U 3 a 
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2 leaſe be made to an Infant for life, the remainder in fee, 
the Infane athisful age diſagree to the eſtate for life, yer rhe 
remainder is good, Pl,Com.Colthirfts Caſe, fo. 298.2. 

It a leafe be made to A, for the life of B. the remainder 
to C. in fee, A, dyeth before an Occupant enter, here is a 
remainder withour a particular eſtate, and yet the remainder 
continucih, 17 E.3.48, 

A rent is granted to the Tenant of the_land for life, the 
remainder in fe, this is a good remainder, albeir the parti- 
cular eſtate continued not, for coinfante,thar he rooke the par- 
ticular eftate, eo inſjame, the remainder veſted, and the ſu- 
{penſion in Judgement of Law grew after the taking of the 
particular eſtate, 3 E+3.Abb.eAſ]. 

If a man grant a rent to B. for the life of Alice, the re- 
mainder to the heirs of the body of Alice,! this is a good re- 
mainder ; and yet ir muſt veſt upon aninſtant , 7.H, 
4.6. 

Sef.522,523,524. Fol.298.2, 

A Releaſe is more forcible in Law, then a Confirmation, 
if the difleiſce and a ſtranger difſeiſe the heir of the difleiſor, 
and the difleiſee confirm the eſtate of his companion, this 
ſhall not extinguiſh his right that was ſuſpended : So as it 
the heir of the difſeiſor re-enter, the right of the diffeiſec 
is revived. 

And ſo it is if the grantee of a rent charge, and a ſtran- 
ger difſeiſe the Tenant of the Land, and the grantce con- 
firm the eſtate of his companion, the Tenant of the land re- 
enter, the rent is reCeived, for the Confirmation extendah 
not to the rent ſuſpended, otherwiſe it is of a releaſe in both 
Caſcs. | 

Eſt bone & ſure choſe en cheſe* confirmation d'aver ceux parolls 
a aver CF tener les tenements, Ec. en fee, ou en fee tail, ou fu 
rerme de vie, ou pur terine dans ſolonque es que le caſe eſt, &'« 

Note the diverſity berween a Confirmation of the eſtate 
for life in the land, to have and to hold the ſaid tate in the 
land to him and his heirs, this cannot enlarge bis eſtate - 

is 
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his eſtate being but for life, cannot beextended to his heirs, 
But in that caſe if he confirme the ſtare for life in the land, 
in the premiſes of rhe Deed, and the habendum is, to have 
and to hold the land to him and his heirs, this ſhall create in 
him a feeſimple, 18 E,3.40. 


Sed. 525, 


If a man letteth land tothe husband and wife, to have 
and to hold, the one moity to the husband for terme of his 
life, and the other moity to the wife for her life, and the leſ- 
ſor confirm the eſtate of them both in the land, to have and 
to hold ro them and to their heirs ; by this Confirmation, 
asto the moity of the husband, it enureth only ro the huſ- 
band and his heirs, for the wife had nothing in thar moity, 
but as to the moity of the wife they are joyncenants, for the 
busband hath ſuch an eftate in his wifes moity in her right, 
as is capable of a Confirmation. Bar if (uch a leaſe for life be 
made to two men by ſeveral moities, aud the. leflor confirm 
their eſtates inthe land to have and to hold to them and to 
their heirs;they are Tenants in Common of the Inheti- 
tance 3 for reg. the Confirmation ſhall enure according to 
the quality and nature of the eftite which it doth en- 
oi — encreaſe, 18 Aſſ.p.3. 18 E. 3.Confirmation 17. 
0,299. b. 

If a leaſe for life be made to A. the remainder to B. for 
life, and the leflor confirm, &c. A. taketh one moity to 
him and his heirs, and therefore: of the one moity he is 
ſeiſed for life, the remainder ro B. for life, and then to him 
and his heirs: of the other moiry As ſeiſed for life, the 
immediate inheritance to B, and his heirs, b«cauſe as to the 
moity which B. takes the ſame isexecuted,z9 H. 6.9 

If lands be given. to two men, and ro the heirs of their 
two-bodies begotten,and the Donor confirm their two eſtates 
inthe land, to have and to hold the land to themrwo and 
to their heirs 3 in this caſe ſome are of opinton, that they 
ſhall be joyntenants of the fee ſimple, becauſe the Donees 
were Jointenants for life, and-the Confirmation muſt enure 

O4 according 
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arcording to the eſtate which they have in poſſeſſion, and that 
was joynt,But others hold the contraty : For 

Is T bey ſay, that the Donees have to ſome purpoſes ſeye. 
rall inheritances executed, though between the Donees ſur. 
vivor ſhall hold for their lives, 

2. They ſay, that when the whole eſtate which compre- 
hended ſ(everall inheritances is confirmed, the Confirmation 
muſt enure according to the ſeverall inheritances,which is 
the greater and moſt perduraþle eſtate, and therefore that 
the Donees ſhall be Tenants in Common of the inheritance 
in this caſe, 

Albeit in this caſe of Littlczon, the husband by the Con- 
firmation gaineth an eſtate for life in remainder,yer if the 
husband doth waſte,an a&ion of Waſte ſhall\lie againſt him 
and his wife, notwithſtanding the mean remainder, becaule 
the husband himſelf commitreth the waſt and doth the 
wrongs 17 E. 3. 68. b. dir Edward Caries Caſe, lib. 5. fq 
76. Ds | 
| ScA.5 26,527. Fol.zoo, a. 


: Note a diverſity between a leaſe for life and a leaſe for 
wears, made to a feme covert : for her eſtate of Freehold 
cannot be altered by the confirmation made to her husband 
and her, as the term for years may,whereof her hu ma 
make diſpofition av his IEEE La : 
Chattels reals, as leaſes for years, Wardſhips, 8c. are not 
oiven to the husbind abſolutely ( as all Chartels perſonals 
are) by the intermarriage, but conditionally, if the husband 
pappen to {urvive her, and he hath power to alien them at 
his pleaſure : but in the mean time the husband is poſleſſed 
of the Chartels reall in her right, 5 E 3. 17. b. Pl. Comit. 
b.24.H.4.12.PL (om. Dame Hales Caſe, 5o Afll. p. 15. 4 B 

6.5.7 H.6,1.21 H.7.29,21 E.4.40.24 H.87, 
Such a thing as I may defeat 5 Entry,I may make 

2 


good by my Confirmation, 11 H 7.28.3 H4.1o. 

If the teo ee upon condition grant a rent Charge 6! ſet, 
and the feofftor contirm it, and atter the Condition is _ 
-Kcll 
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Len, and the feoffor enter, he ſhall not avoid the-rent Charge. 
and fo it is if the heir of the diffeiſor grant a rent charge, 
and the difſeiſee confirmeth ir,and after recover the Land, he 
ſhall not avoid the rent. And yer in neither of theſe caſes his 


entry Was congeable at the time of the Confirmation, Lib.1. 
$1,147.&c. Ame Mayowe s caſe. 


Sea, 528, Fol. 3oo, b. 


Perſona, is ſaid to be ſeiſed in jure Ecclefie, and the Law 
had an excellenr end herein , viz. that in his perſon the 
Church might ſue for and defend her right, and alſo be ſued 
by any that had an elder and better right 3 and when the 
Church is full , ir is ſaid to be plena & conſulta of ſuch a one 
perſon thereof , that may vieem ſeu perſonam gercre cjuſden 
Ecclefie, Brit. fol-234-b.F.N. 48. 

A. Parſon of D, is Patron of the Church of S.as belong- 
ng to bis Church , and preſents B. who by conſent of A. 
and of the Ordinary, grant a rent charge out of the Gleab 3 
this is not good to make the rent charge perpetuall, wichouc 
the aſſent of the Patron of A. no more then the aſlenc of 
the Biſhop who is Patron, without the Dean or Chaprer 3 
or no more then the afſent of the Patron being Tenanc 1n 
Tail or for lite,as Littleton ſaith. And Littleten here ſaich,that 
the Patron that confirms muſt have a fee imple, meaning 
to make the charge perpecuall. And Liztleron atrer ſaith, char 
inthe caſe of the Parſon the fee is 1n abeiance z and ſeeing 
the conſent of the Patron is in reſpe& of his intereſt as heir, 


it appeareth by Littleton he may conſent upon Conditian, 72 6? 


otherwiſe ic is of an attrorgment , becauſe it is a bare aflent, 
Alſoif the ſtate ofthe Patron be conditionall, and he con- 
irmeth,and after the Condition is broken, hjs Confirmation 
s void, L7b.2.39 & 241. 1,153 1.4 23,245. 31.81.4.10.6. 
liIdg. lh, 6.34. 


Note a diverſity between a ſole Corner as Parſon, 358 
P:ebend, Vicar, &c. that have nor the abſolute fee in them; 
for to their grants , the Patron muſt give his conſent. /Buc 


itthere be a Corporation aggregate of many, as Dean and 
| Chapte: 
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Chapter, Mr. fellowes and Schollars of a Colledge, Abbor 
or prior, and Covent, &c. or any ſole corporation that hath 
the abſolute fee, as a Biſhop with conſent of the Deane_ and 
Chapter, they may by the Common Law make any grant 
of, or out of their poſſeſſions, without their founder or pa- 
tron, albeit the Abbot or prior, 8&c, were preſentable : and 
ſo itis of a Biſhop, becauſe the whole eſtate and right of the 
Land was in them, and they may. reſpeQively maintaine a 
writ of righct.12 H, 4.11.19 E 3,7-7.Eliz.Dy. 238.9.E.46, 
2 H 4.11, 

And note a diverſity betweene a confirmation of an eſtate, 
& a confirmation of a deed, for ifthe difleiſor make a Chatter 
feoffment ro A. with a Letter of Atrorney, and before live- 
ry, the difſciſee confirm the eſtate of A. or the Deed made 
to A. this is cleerly void, though livery be made after. But 
if a Biſhop had made a Charrer, &c. and the Deane and 
Chapter, before livery confirm the Deed, this is a good 
confirmation, and livery made afrerwards is good. The like 
Law is of confirmation of a Deed ; of grant, of a reverſion 
before Attornemenr. | 

Grants made by Parſons, Prebends, Deane and Chapter, 
&c. are reſtrained by divers a&s of Parliament, 1 3.E! ca.t, 
1.Eliz. ca. 18,18.ElL.ca.1t.1. F4.ca.3.Seftion 593 and 64%. 
fo.46.1.1.76.6120.1.5-9.6.14.1i,6.17.1t.7.8.lib. 11.6,7. deſeſ- 
ſus ſum, 8c. 


ScA.529.and Sca.531,Fol,zor.a, b. 


Note a diverſity, where the determination of the rent is et- 
prefſed in the Deed, and when it is implyed in Law, For 
when Tenant for life grant arent in fee, this by Law is de- 
termined by his death, and yet a confirmation of the grant 
by him in reverſion, makes that grant good for ever, with- 
out words of inlargement , or clauſe of diſt:eFfe, which 
would amount to a new grant ; and yet if the Tenant for 
life had granted a rent to another and his heircs by expreſſe 
words, during the life of the grantor, and the leflor had 


confirmed that grant, it ſhould derermine by the deach & 
[1 
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Tenant for life 26.4ſſ.p.38*45. Aſſ-p.13.14-Aſſ. p. 14. 
- Dedior conceſſi,may amount to a prant,a teoffment,a gift, 
1 Leaſcya releaſe, a confirmation,a ſurrender,&c. and it is in 
the Eiection of the party, to uſe which of theſe purpoſes he 
will, Brit li.2. f.59.b. Brook tit. confir, 20.14 H.7.2 37.He 
6,17.Dy.8.Eliq.4 H.7.10.22E.4.36,40 E.3z4t. 

But a releaſe, confirmation, or ſurrender, &c. cannot 2» 
mount to a granr, &c. nor a ſurrcnder, to a confirmation, or 
to a releaſe, &c. becauſe thele be proper and peculiar man- 
ner of conveyances, &c. 

Dimif; (and this verbe, voto) will amount to a confirmati« 
on. 7 E. 3+9. Inancient ftatures, and in originall writs, as in 
the writ of entry in caſu proviſo,in confemili caſu ad com. legem. 
&c. this word dimift is nat applyed onely in a Leaſe for life, 
but ro a gift in tajle, and to a ſtare in fee, 32 B.3. breve 
29. 3.Star.Glorera.4, Benigne enim faciende ſunt intepretationes 
tartarum, propter fumplictztatem laicorum, ut res maghs valcat 
quam percas ; and he to whom ſuch a Deed comprehending, 
dedi, &c. is made, may plcad ir as a grant, as a releale,or as a 
confirmation, at his Ele&ion,14H.4.36.li.5.fo.1 5. in New- 
comens caſe. 

If a difleiſor make a Leaſe for life,or a gift in taile, the re- 
mainder to.-the difleiſce in fee, the difſeiſee by t is Deed 
oranteth over the remainder, the particular tenant atrorneth 
the difſeiſee ſhall not enter upon the Tenant for life, or in 
taile, for then he ſhould avoid his grant demeſne, which a- 
mounted to a grant of the eſtate, ani a confirmation allo. 


Sef. 543. Fol. 30a. b. 


If cefly que uſe and his feoffees after the Statute 1 R 3. and 
before the Starute 27 H. 18 ca,10-had joyned in af offinenr, 
it ſhall be the feoffment of the feoffees, becauſe the State of 
” Land was in him. 31 H.7. 34. b. PL Com.5 9.4 Wimbiſhes 
Cale. 

So it is if the Tenant for life, and he in the remainder, or 
reverſion in fee joyne in a feoffment by Deed, the livery of 


the freehold ſhall move from the leffee, and the — 
rom 
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from bim in the reverſion or remainder, from each ef then 
according to his eſtate. PlI,Com._140. Brownings caſe. 2 H 5,7, 
13H. 7.14.13 E.4.4.4.27 H.8.13.M,16.and 17 El.339, 

But if he inthe reverſion in fee and Tenant for lite, joyn 
in 2 fe@ffmenr per paroll, this hall be (as ſome hold) firſt 
ſurrender. of the eſtate of Tenant for life,and then the Feoff. 
ment of him in the reverſion, for otherwiſe if the whole 
ſhould paſle from che lefſee,then he in the reverkon might 
enter for the forfeiture,and every mans a& ( ut res magis w- 
tat)ſhall be conſtrued moſt ſtrongly againſt binmſelt. 

If the difſeilor and diffeiſee joyn in a Charter of teoftment, 
and enter into the Land,and make livery,it ſhall be account- 
cd the feoffment of the diffeiſee, and the confirmation of the 
diflcifor. 

Placitum a placendo,quia omnibus placet.Fo. 303. 4, 

Ordme placitandi ſcrvato, ſervatur & jus, &c.1. In good or- 
der of pleading, a man muſt plead to the juriidiction of the 
Court, 2. To the perſon of the plaintiffe, and to thede- 
fendanr. z. To the Count. 4, To the Writ. 5. To the aRion, 
_ _ li. 5. fo. 400. Britton ſo 41. 4, and I22. 40, 

.3.9. b. 

The count mult be agreable and conform to the writ, the 
barre to the counc, &c. and the judgement to the count. 

(.crra dcbet eſſe inteutio & narratio, & certum fundamentun 
et certa res que deducitur in judiciume Note,three kind of cer- 
rainties. 1, To a Common intent, and thavis ſufficientin a 
barre,which is to defend the party, and to excuſe him. 

2.A certaine intent in generall,as in Counts,replications, 
and other pleadings of the plaintiffe , that is to convincethe 
defendant ; and ſo in indi&ments, &c. | 

3. A certaine 1nrent in: every particular, as in Eſtoppells 
Bra@.l.2.f0.140.lib.5.120, &c, Lobs caſe. 

Where a matter of Record is the foundation, or ground of 
the ſuir of the plointifte, or of the ſubſtance of the plea, there 
jt ought to be certainly, and truly alleadged, otherwiſe it 15 
where it is but a conveiance, Pl. Com.65.4 6. 100. 376, anl 
410.8, Aſs.29.5 E.4.70 Eq. I. Ambiguum placiium my 

| (fil 
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1ari dehet contra profercntem. 3 H.7.3.29 Af.10. 14 H.4.4-b. 
lib.3.f0.5 9. Linc.Goll.cafe. Vide,&c.fo 303.b. Expedis Reipubli- 
ce ut fit fins liniam, 22. E.4.40, 

All neceflary circumſtances implyed by Law, inthe plea 
need not to be expreſſed, as in the plea of a feottment of a 
Mannor, livery and attornement/are implyed. 40E.3.40.43« 
46. 14 He4.15. 12 E.4.1, 7 H.7.3. 

A man is bonnd to performe all the Covenants in an In- 
denture : if all the Covenants be in the affirmative, he may 
generally plead performance of all, but if any in the nega- 
tive, to ſo many he muſt plead ſpecially (for a negative can- 
not be performed) and to the reſt generally. 2 H,7. 15. 4H. 
7.12.26 H,8.5.b, 

Soif any be in thedisjun&ive,he muſt ſhew which of them 
hath performed. So if any are to be done of Record, he muſt 
ſhew that ſpecially, and cannot involve that in generallplea- 
ding.l.8,13 3,Tuyners caſe, and 120. Benhamns calc.l.g.25.61. 
lib. 10, 100. 

The Count or declaration is an expoſition of the Wric,and 
addeth time, piace, and other neceflary circumſtances, that 
the ſame may be triable, and any imperfe&ion in the Counr 
oo abate the Writ. Y7de bone matter concernant pleading. 

0,303. 

A departure in pleading, is ſaid to be when the ſecond 
plea containeth matter not purſuant to his former, and 
which ſortifieth not the ſame. As if in Aff. the Tenant 
pleada diſcent from his Father, and giveth a c@lcur, the de- 
mandant inticuleth himſelfe by a feoftment from the Tenane - 
bimſelfe, che=plainriffe cannor ſay, that the feoffment was 
abr eurwony to ſhew the condition broken, for that 

ould be a clears departuze frgm, his, barre, becauſe it con- 
tainerh matter he ER EA Rn RIy i the Tenant plead 
1 barre, that 1.8. was ſeiſed and infeotted him,&c. and the 
Plintiffe ſheweth, that he himſelfe was ſeiſed in fee, untill 
LS, difſciſed, who infeoffed the Tenant, and be re-entred, 
thedefendant may plead a releaſe of the plaintiffe to I. S: for 
this doth fortifie the barre. PECom.105, 1 Mar,Dy.,g5.28.H. 
$#.31.6.f,7.5, 3 H,6.departure 2. Where 


the demandant, or plantiffe as he can, 


336 Of Confirmation. 
Where the Tenant or defendant may plead a generall iflue, 


there upon the generall ifſue pleaded, he may give ineyj- 
dence as many diſtin& martersto barre the ation or right of 


A ſpeciall verdi& may continue double or treble matter, 


and therefore in thoſe caſ{es,the Tenant or defendant may ei- 
ther make choice of one marter, and ſo plead it to barre, the 
demandant or plantiffe, or to plead the generall ifſue, and 
to take advantage of all, or hemay plead ro part, one of the 
Pleas in barre,and to another part, another plea, and hiy 
concluion of his plea, ſhall avoid doublenes, and hereby 
neither the Court, nor the Jury is ſo” much inveigled, as if 
one pl: a ſhould contain divers diſtin& matters. Andif the 
Tenant make choice of one plea in barre, and that be found 
againſt him, yet he may reſort to an aRion of an higher na- 
ture, and take advantage of any otber matter. And the law 
in this point, is by them thar underſtand not the reaſon 
thereof miſliked, ſaying, nem prohibctur pluribus defenfionibu 
uti, 17 E.3.73.39 H.6.27. Apices jurts,nonſunt jurazand yet in 
law, p: eſtat cautcla quam medela, 


Sef. 535,536,537,538. Fo.305.4.b. 

A Tenure may be abridged by a confirmation ? but nota , 
rent Charge, or common. But a man may releaſe part of his 
rent charge, or common, &c. 

The Lord by his confirmation may diminith and abridge 
the {ervices,burt ro reſerve upon the confirmatio new ſervices 
he cannor, ſo long as the former ſtate. in the Tenancy cons 
tinueth 3 and as where confirmation deth inlarge an eſtate 
in ___ there _ to be privity, ſo reg. where a confirmas 
tion doth abridge ſervices, there ought to be privity. 38 B, 
3.9 2,93.26A[-37.6. EL Dy. 230 b.7 5 
per Brian. 10 E.z.avowry 100, 

Allo there is required privity, when the Lard by his 16 
leaſe, abridgeth the ſervices of bis Tenant. And therefare 
the Lord paramount cannot: releaſe to che Tenanc paravaile 
ſaving to him part of his ſervices, but the ſaving in thax cale 

s 
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is void,4E.3.19.9.E3.1.128.4.11.16.E.3, Fines 4. 


| 1f a man hold of me by Knights ſervice, rent, ſuit, 8c. and 
I releaſe to him all my right in the Seigniory, excepting the 
Tenure by Knights ſervice, or confirm his eſtate to hold of 
me by Knights lervice oneiy, for all maner of Services, Ex- 
ations and Demands, yer ſhall the Lord have Ward, Mar- 
rizge, Relief, Ayc, pur file marier,& pur faire fits (hivdler, for 
theſe be incidents ro the Tenure that remain. Bur it is hot- 
den, That if a man make a gifc in Tail by Deed, reſerving 
2.5.rent, alny & fes heires pro onmnibus & omnimodis ſervitiis, 
exat;onibus ſecularibus & cunctts demandis, If the Donee dye, 
his heire of full age, the Donor ſhall have no celicfe 5 becauſe 
relief lieth in demand, 13 R,2.Avowry 29. Mota Fitth. (Con- 
frm. Pl. 21. 


Sect. 541. Fol. 306. b, 


A man may be pur out of poſſcflion of the cuſtody of his OM 


Ward, but not of his Villain in groffl, 45E.3.10.1 H.6.c.y. 
Reg.102. | 


Alſo of things that are in grant, as Rents, Commons, &C. 2 


tisat the ele&ion of the party, whether he will be defſeiſed 
of them or no, Brook tit. Propcrty, 28, 


1; Non valet confirmatio nifs ile quz confirmat fot mn poſSefſione ret 


wijurks, unde feert debet confirmatio , & eodem modo nifs ille cut 

unfrmatio fit, ft in poſſeſſione, Bra&.1,2.59.b.9 E.4.33.Dycr 

t0 _ Growches Caſe. | h, 
utofa Villain Regardantto a Manor, the Lord may 


put out of poſſeſſion, for by putting him our of poſſeſſion of 


he Manor, which*is theprincipal, he may likewiſe be pur 
out of poſſeſſton of the Villain Regardant, which is bur 
xcefſory : and by the recovery of the Manor, the Villain is 
recovered. 


But if another doth take away my Villain in groſs or Re - . 
rrdanr, he gaineth no offeſſion of MeL at bo 4nd; - 
By the grant of th _ wichout GyineT ih Penile, * 
te Villain Regardant, Adyowſon appendant,and the like.do 
Palſe : for if the defieifor ſhall gain hem as incident 


Manor 


2 


?< 4 


s to the 16& 
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Manor whoſeeſtate is wrongful, 4 multo fortzort, the feoffee 
who commeth to his eſtate by lawful Curveyance, ſhall haye 
them as incidents But where the entry of the difleiſee i 
lawful, bee may (eiſe the Villain Regardant, or prefent tothe 
Advowſon, &c. before he enter into the Manor, otherwiſe 
it is where his entry is not lawful, 9 E.4.38. 3 H.4. 15.18 E, 
3-44. 19R.2.Treip.255. 10 H.7.9.F.N.B. 33 4. 22 Hi6,z;, 
per Moyle 43. E. 3. 12, Brad. 242, tc. Brit. ful. 126, 


Sc. $45,546,547,548,549, &c. Fol. 308. 


Si jeoleſla rerra a un home pur rerme dans & puis jeo 
confirme ſon cſiateſans pluis parols mitter enle fair paul 
-11 nad pluis grendewt eſtate que pur terme dans, ficome il 
avoit a devant, Mes ft jeo releaſe a luy, &c. il ad eſtate de 
whe age on , _ 

Si jeo eſtant deins age leflaterre a un auter pur terme 
de 20. ans, & puis il. grant le terre a un —_ IO, a0s 
parcel de {on terme en celt caſe, quanr jeo ſue de plein age, 
1 jeo releaſe al gran: ee de mon leflee,8c.ceſt a eſt void, 
pur ceo que il Tuy ad a(c' privity per-entrer luy 8& moy, & 
Mes (1 jeo _ ſon ME eſt bone. Mes fi mon - 
ſee grant tour {on eftate a un aueer, donque mon. releaſe fal 
al oramee eſt bon & efteualu>: ARS ears "of 

Si home grant un rent charge ifluant hors de fon terrea 
un auter pur terme de-fon vie, & puis il confirma ſon eftat 
en le dit rent, + a luy in fee tail ou in fee fimple 
celt confir” eſt void, quanta enlarge ſon eſtate, pur ceo que 
celuy que confirme nayvoit aſc' reverſion en lerent, Mesf 
homo ſoit ſeiſin in fee de rent ſervice, on de rent charge,&il 
grant le rent, &C, 4urerment e:t, pur ceoque il avoir un rt 
verſion del rent. 

So note the diverſity between a rent newly created, ands 
rent in cſſc, 21 E.3.47. 15 E.4.8 b. Pl, Com. 3 5.8 7.4.19. 
"But in the firſt caſe, the grantor may grant to the grantee |, 
fot life, and his heirs, that he and his heirs ſhall diftrain for | 
the rent, &c. and this ſhall amouat to a new grant, and'ytt 
amount to no double charge, Ex pauch plurima concipts Me | 
genium, CHAP.|* 


Of Attorument. 


Crn'z.: XK: 


Of eAttornment. 


Set. 551. Fol. 309.4. 


 Þþ Ttorument , is an agreement of the Tenant to the grant 
Ac the Seigniory,or of a Rent; or ofthe Donee in Tail, 
= or Tenant for-tife or years, to a grant of a reverſion or 
, temainder niade to another, Bra#. 1. 2.fo:8%, Brirs.f, 105.b.176. 
K&177,. | 3M | | [4574 &. 

$1 dominus Attornave poſſit ſervitium tenentk contra volunta- 
tein tcnenths,tal e ſequeretur inconveniens,quod poſſit cum ſubjugare 
trait intmico ſuo, & per quod tenerctur ſacramentum fidelitaths 
ſeere ei quieum damnificare imenderat. 'n 
++ Every grant muſt rake effe& as to the ſubſtance thereof, 
he life. both of the granror and the.grantee,l r:f0:104,105; 
Shulleys Caſe, £211 
Since Lzztleton wrote, if a Fine belevied of a Seigniory, 
Kc.to another , to the uſe of a third perſon and his heirs, he 
and dis heirs ſhall diſtrain without any Attornment, becauſe 
leis jm-by che Statuce of 27 H. 8. cap, 10. by transferring the 
{xt rothe uſe,and fo he igin by a& in Lawib 6:fol. 68, Sir 
Moles. Finches Caſe. SLOTS . $117 37h 40 

Soitis ifa man by Deed indented and inrolled according F#7 
tdthe Seature, bargain and (ell a Seigniory, &&. to another, 
tbe Scigniory ſhall paſſe without Atrornment 3 and ſo it is of 
_—_ Reverſion,and'a:Remainder, 27 H.:8. cap. 16.F7de 

.iF 4. 74570157 1 TOES | 

But if the Conuſee of a Fine, before any. Attornment by 
Deadindenred and inrolled ; bargain and (ell the Seigniory 7 57 
Bandther, the bargaince ſhall nor diſtrain, becauſe the bar- , 
Fucr: could not diſtrain, {6 de] femilibus ; for Nemopore 
KP? Te Fe p #3 
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plus juris ad alium transferre quam ipſe babet , vide SeF. 149, 
where upon a Recovery,the R-coveror ſhall diſtrain and ayoy 
without Attornment. 
A grant to the King, or by the King to another, is goo 
wy—eay Attornment by his Prerogative,49 B.3.4.34 Hes.8, 
4. 13- | 

If there be Lord, Meſne and Tenant,and th: Meſne grant 
over his Meſnalty by Decd, the Lord releaſe ro the Tenan, 
whereby the Meſnal:y is extin& , and-there is a rent by ſur. 
plulag:,an Attornment to che grant ot this renr ſeck is good, 
alcbough the quality of that part of che renc is altered, becauſe 
FT is aliered by aR in Law. 

Tf a reverſion of two acres be granted by Deed , and the 
leffor before Attornment levy a Fine of one of them, and , 
the Tenantattorn to the grantee by Deed, this is good far 
the other acre. KYSIATIS 

If the reverfion be granted of three acres, and the l:fſer 
azree to the ſaid grant for one acre, this is good for all three, 
and ſoit is of an Artornment in Law, it che reverlionof 
thee acres be granced;and thc lefliie ſurrender one of1he acres 
$0 the grancee &c.18 E.z.Variance 63.22 £.3.18.4.2.f0.67 
b.Tookers caſc,f1,;09 b. Iv 
; Reg.the Artornment muſt be according to the grantzeither 
expref]y or impliedly, 39 H.6.3, ; 23 
-- Impliedly,: as if-a reverſion be granted to two by Deed, 
and the leflee Atrorn to, one of them acco: ding to the grant, 
this Atcornment (hall enure to both the grancees 3 an ſoil 
is if one grantee dye, the Attornmenc to the ſurvivor is good, 
is H:7.12z. | Eb yCl ys} ace 2; 2 

If the Lord grant by Deed his Seigniory to A. for life, the 
rema3inderxo B infec, A,dycth,and then the Tenant Actor 
ro B.this Actornment is void, beciuſe ic is not accordingts 
the grant, for then B.ſhou'd haye a remainder, without a0} 
particular eftare,zo H.6.7, _ : | So 

If a reverſion be granted to a man and a woman, theyat 
ro have maitiesin Law 3 buc if they incermarry , and the 


Anocomenc is bad , they (hall have no moicics, by 


a. i. as 
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auſe itis by a& in Law, Pl. Com. 187. 4383, 

[fa feme grant a reverſion toa man in fee, and marry 
with the grantee, the lefſee Atrorne co the husband, this is a 
good atcornment in Law to the husband, ;2 R. 2, Attorn- 
went 8. 

If areverſion be granted by Deed to the uſe of I. S. and 
the leſſee hearing the Deed read; 'or having notice of the 


concents thereof, Attorn co Ceſty que uſe, this is an implyed 25” 


Atorament to the grantee, l. 4. fo. 61,Hemings caſe. 
Se. 552. Fo.z10.4 & b. 


Note that Littleton exprefleth not what eſtate is granted, 


,| 6nd very materially, for if the former grant were in fee, and 


the latter grant were for life,and rheTenant doth firſt attorn 
tothe 2d grantee, be cannor after attorn to the fact grantee 
tomake the fee imple paſs,for that ſhould not be according 
toche grant, buc in that caſe the Attornment to the firſt is 
countermanded, _ | 
ifaFeyerfion upon an eſtxe for yeares be granted in fee, 
adthe leiſar confirme the eſtate of rhe leſſee for life, he can- 
not afterwards attorn, And ſoir is if the grantor before 
ktzornmens confhim the eſtace of the leflee for life in Tail, 


G =” 
Ifa feme ſole make 2 leaſc for life or yeares reſerving a 
ent, and granc the reyerſion in tee, and raketh husband, 
thisis a Cougmrermand ofghe Actornment, 13 Hl. 7,19. 
. Hin che cale chat our Auchor here purcerb of ſeverall 
grantees, if che Tenant atcory to both of them, the Atrorn- 
went is void; becaule ir is not according to the grant. 

Ifa reverſion be granted for life, and after it is granted 
the ame grantee tar yeares, and the leflee Atcorn to both 
pants, it is void for the yncertainty, 11 H.7.12, 

Al multo fortiori, if the Lord by one Deed grant his Seig- 
Nory to T. Biſhop of Loxday, and to bis heirs, and by ano- 


& Deed to I. Biſhop of Laudox, and to his luccefſors, and 
Tenant Attorne to botb grants, -—y Attornment 18 void, 
2 


fo. 


| 
| 
| 


| 


*according to either of the grants. ' 
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for albeit the grantee be but one, yer'he hath ſeveral capz- 
Cities, and the grants are ſeveral, and the Actorment is- no: 


But if A:gramt the reverſion of black acre or white tcre, & 
the leſlee atcorn to the grant, and after the grantee maketh 
his eleRion,this Actornment is good, for a[beit the ſtare wy 
Incertaine, yet he Attorneth to the-grant.in ſuch ſort as it was 
made And fo note a diverſity berween one grant and ſeve- 
ral grants;'and obſerve an Attornment good in expeRation, 


which paſſed by the eleRion ſubſequent 
Seft. 5353s Fol.301.2. 


Note, that when a man maketh a feoftment of a Manor, 
the ſcrvices doe not paſs but remain in the feoffor, untill the || 
'Freehoiders do attorn, and then the Atrornment hall have 
relation to ſome purpoſe,and'not to other; for albeit the At- 
torntnent be made many ye'rs after this feoffment;yet itſhal 
haverelaticn to make it pafle out of the feoffor, Ab initio,even 
by the livery upon the feoFment,- bur not to charge the Te- 
nams with any mean arrerges, or for Waſte in the mean 
time, &c. Temps E.z. Attorne 48 E.3. 15. 

If a reverſion of land be granted to an alien by Deed,yio 
is made Denizen, and then the Attornment is made, tit 
King upon Office found, ſhall-have the land : for as to the 
Rate between the parties, ir paſſed by the Deed ab initio, Þ.| 
5 E.3, Coram Rege Suſſex in Theſaur. 21 E.3_47. | 

If a man plead a feoffment of a Manor, he need not plea 
an Attornment of the Tenants, but (if ir be marerial) | 
mult be denied, or pleaded of the other ſide, 34 E. 3. Dow 
ble Plea 24.42. 4ſ].p.6. | | 

And upon conſideration had of all the Bookes touchliy 
chis point, whether the ſervices of the Freeho|ders do pi 
wherein there have been three ſeveral opinions, viz. loi 
hay: hoJden that the ſervices do paſs' in the right, by tht 
very, as parcel of the Manor, but not to avow before At i 
rornment, as in the Caſe of the Fine, And oor” gi 

h 0 t. 
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holden, that they do paſſe in right and poſſeſſion, to diſtrain 
withour Attorament. 26 E,z.per que ſervitia 21. 8 H.4.1.bs 
12H, 4.20H.6,7.35H 69g E.4.33. 13 H.7.14.4.1H.7.31. 
48.4. Attorn.,Br.30. | . 

And the third opinion is, that in this caſc the ſaid ſervices 
paſſe neither in polilefſion, nor in righe, but until Attorn= 
ment remaine in the Alienor as Littleton here holdeth ; and 
ſoit was reſolved. P1 5Eliz. berweene Braſbith, and Barwell. 
vide H .144.Eliq Rot.503.in Con B. 


SeF.590,591.F0.324. 

Si home fait done en tail, ou leaſe pur terme de vie, ou 
pur terme dans del pa:cell del demeſne d'un Manor, &c, Sa- 
rant le rever{i6n a tiel donor, ou lefſor, &c. & puis 1] ſoit diſ- 
\ ſeiſe del Manor, &c- & le diſſciſor mor. ſeiſe, &c. & ſon heir 

"rant eins pur diſcent, uncore tiel donor, &c. diſtreina pur le 
* | rentarere 3 & tiel reverſion apres tiel diſlzifin elt ſever del 
Manor en faic, comit que ne foic ſever en droir. 


. And ſo note a diverſitie between rents and ſervices par- FL 
"= 


ll of a Manor,and rents and Services incident to a reve 

parcel of a Manor. And the reaſon of this diverfitie is, for 
that as long as the donee in raile, leflee for life or leflee for 
jeares, are in poſſeſſion, they preſerve the reverſion in the 
donor or leſſor, and ſo long as the reverſion continue 1n the 
| donor of leſſor, ſo long do the rents and ſervices, which are 
'| incidents to the reverſion belong to the donor or leflor. Net- 
ther can the donor or leſſor be put our of bis reverſion, un- 
lefſethe donee, or leſſee be our of their poſſeſſion, &c, Bur 
itthe donee or leſſee niake a regreſſe, and regain their eſtace 
ad poſſeſſion, thereby they doe ipſo fafto revelt the reverfi= 
Min the donor or leffor. 

And note, when a man is ſeiſcd of a Manor and maketh a 
viſtin taile, or Leaſe for life, &c. Of parcetof the demeſne | 
k ofthe Manor 3 the reverſion is part of the Manor, and 

the granc of the Manor the reverſion ſhall paſſe with the 

tfornment of the Donee or leflee. But if the Lord make a 
fitt or a Leaſe for life of the whole Manor, except bl. acre 
oy” X 3 parcel] 


v 
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parcell of the demeſne of the Manor, and after he grant away 
his Manor, B. acre (hall not paſſe; becauſe during the eſtae 
edile, or Leaſe for life, it is ſevered from the Manor. And fo 
note a diverſity, that areyerſion of part, may be parcell of a 
Manor in poſſeſſion, bur a part in poſſeſſion cannot be parcel 
of the reverſion of a Marior expe&ant upon any eſtate of 
freehold. But if a ttiati'make a Leaſe for yeares of a Matior 
except B. acre, and after grant 3way the Manor, B. acre ſhall 
paſſe, becauſe the freehold being entire, ir remaineth par- 
. cell of the Manor, and one pracipe of the whole Manor (hall 
ſerve. But otherwiſe it is in caſe of a gift in taile, or Leaſe 
for life, excepting any part, there niuſt be ſevetall Wrirsof 
Pracipe, becauſe the freehold is ſeverall, 18, Afſ.p.2- 38 H. 6, 
3 3-P1.Com.Fulmerſtons caſe,103.lib. 5, 11. 22. 25. 19 E,2 
breye 845. 4 E.z-briefe-7 13, | 

Now let's Attornero the precedent SeRipns. 


Set, 554. Fol, 311.4, 


No man ſhall attorne to any grant of any Signiory, rent 
ſervice, reverſion, or remainder, but he that is immediately 


Privy to the grantor. 
| Se. 556. Fol. 311, b, 
A 


Here obſerve a diverſity, betweene a rent ſervice, and a 
rent charge, or a rent ſecke. And therefore (withour reſpe& 
of any privity) the difleiſor onely in caſe of a rent charge, 
ſhall atrorne, becauſe he is Tenant of the freehold, bur in 
Caſe of a grant of a rent ſervice, the attornment of the difſei- 
ſee ſufficeth. 21 H.6 gh. © 

It was holden by Dyer and Mounſon, if\ the Argument of 
Brace bridges caſe 3 that if he that bath a rent charge, gran 
reth it over for life, and the Tenant of the Land artorn theres 
unto, and after he grant the revection of the rent charge, that 
the grantee for life may attorne alone 3 and that theſe words 
of Littlctonare to be underſtood, when a rent charge, orrent | 
ſeck is granted in poſſeſſion, and a quidjuri clamer, in Xs 
CalCy 


 Pidefo.3 12.4. 
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caſe, did lye againk the grantee for life.46 E.3.27, 2 H.6.9. 
Fide Littleton. Sc 549.and 553. 

A man maketh a Leaſe for life, and after gran's to A. a 
ren: charge out of the reverfion. A. grams the rn: over, be 
in the reyer fron muſt Acrorne, and not the Tenant ot tte 
freehold, for thar the freehold is not charged wich the rent, 
for areleaſe made to him by the grantee,dorh not extinguiſh 
the rent 3 and Lintleron is to be underſtood, that th: Tenant 
ofthe freehold muſt attorne, when the freehold is charged, 


Littleton ſpeaketh of five kindes of inhcrirances. whereto an 
Attornement is requiſite, I. Ot a Seignory rent {et vice, &c. 
2 Of arent charge. 3. Of rent ſeck. 4. Of a reverſion. 5.Of 
aremainder of Lands, For the Tenant ſhall never need to * 
Attorne, bur when there is tenu.e, actendance, remainder, 
or payment of a rent. And th reforc if an annuity, common 
of paſture, common of eſtovers, be granted for life, or 
years,&c.the reverfhon may be granted withour any Attorn- 
ment. 21 H.7, 1, 1H.5.1, 37, Aſ.14.36.4ſp 3. 31H.8. 
Attorn Br.5 9. F 


Sect. 557. Fol. 312. b. 

In this caſe of Littleton by this eſcheat of the remainder, 
the Seigniory is extinR, for the fee ſimple of the Seigniory 
being extin&, there cannot remairi a par:cular eſtate for 
life thereof in reſpe of the tenure, and artendance over 3. 
3H.6.1. old tenures-107. I5 E.4.15. 4.per Listleton. 

But otherwiſe ir is of a rent charge in fee, for if that be 

need for life, and after he in the reverſion purchaſe the 

and, lo as the reverſion of the rent charge is excin,yer the 
rrancee for life, ſhall enjoy the rent during his life, for there 
bno tenure or attendance in this caſe. 


Seat. 558,559. Fo. 313.4. 


Littleton now commeth to ſpeak of Atornments in Law 'F +4: 


frimplyed, 3 E.3.42. 15 E 3. Attorne tt. 
If the Lord grant his Signiory 0 the Tenant of the land, 
| X 4 an 
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and to'a ftranger 3 and the Tenant acCept the Deed, this ac: 
Ceptance is a good Attornment to extinguiſh -the.one moiry, 
and to veſt the other moity in the gramee. a 


» Suſpenſe, . is when a Seigniory,. Rent, profit apprehend, 
Ag of unity of volſeſſiot 1 of the Rent, ko 
| &c.. of the Land ourof which tbey,iflue, are nor in'eſſe fora 
time; and they are ſaid ro be extinguiſhed, when they are 
gone for ever , and can never be reyived , that is when one 
man hath as high and perdurable eſtate in the one ,. ag in the 


other. 
Sci, 560.561.F0l. 313.4.& by 


Note, that albeit a grant may enure by way of releaſe," and 
a releaſe tothe Tenant for life:dorh;work an abſulute extin- 
guiſhment , whereof he in the remainder ſhall take benefit, 
yet the Law ſhall never make any conſtruion againſt the 
purport of the grant ro the prejudice of any,or againff the 
meazing of the parties, &c.Vide lib. &c. 57 


Sef. 562. Fc. 314. & > 40 

Note a diverſity when the whole eſtate in the Seigniory is 
ſuſpended, and when but part of the eſtate in the Seigniory 
is {uſpended but for terme of life, and therefore as to all 
things concerning the right it hath its being,bur as he 
poſicfion during the particular eſtate, the grant ſhall cake 
no benefit, therefore during that time , he ſhall have no 
rent tervice, Wardlhip, Relief, Herjot, &c. becauſe theſe be 
long to the poſleſſion, bur if che Tenant dyeth without heir, 
theTenancy ſhall eſcheat unto the grantee,for that it is ine 
right , and yer when the Seigniory is revived by the death of 
the Tenant , there ſhall be wardſhip, as if the Tenant marry 
with the Scignioreile and dyeth , his heire within age , they 
ſhall have the wardſhip of the heire. Alſo in the caſe that 
Littleton here putreth,, albeit the Seigniory be ſuſpended but 
tor life, yer ſome hold , that he cannor grant it over, be- 
cauſe the grantee took it ſuſpended , and it was never int 


in him, but if the Tenant make a Leaſe for years, or fot life 
to 
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to the Lord, there the Lord may grant it over, becauſe the 
Seigniory was in efſe in him;and the fee fimple of the Seigni= 
'oryis not ſuſpended, bur if the Lord diffeiſe the Tenant, or 
the Tenanr.infeofte the Lord upon condition,there the whole 
eſtate in the Scigniory is ſuſpended; and therefore he cannot 
during the ſaſpenſion,, rake benefit of any eſcheat or grant 
over his Seigniory. 34: Aſs. p,i15.16 Ez. vouch. 83.5 E, 3. 
Twongs caſe. 


Sef. 563.564. F0.314. 

' Attornment- for part, cannot be yoid for that, and good it 
cannot be unlefle it be for rhe whole. 4 BE. 3.55. Malmans caſe. 
5 E.4a2.7 H.4.10.35 H.6.8.per pri/or. 

And payment of any patcell of the ſervices,is an agreement 
in Law to the grant-40 E,3.34. SonD: 
- Imtentio inſervire debct legibus, non leges mentions. 20 H.6; 

Judgement in ſcire fac1as pur parcell de le ſervices eff bone 
attorn.cnt ley,commit que it eft preſume, - quod judicium redditur i 
- tnvitum.48 E.3.24.37 H.6 14 per Moyle.17 E.z.29. 

Note that in caſe of, Deed, nothing paſſeth before attorn ;F © 
ment. - vt, | 
- Inthe caſe of the fine , the thing granted paſſeth as to the 393 
State,but nor to diſtraine, 8c. without Attornment. \ In the 
ale of the King, the thing granted doth paſſe both in eſtate 340 
and in priFiry to diftreine, &c. without Attornment, unlefſe 
it be of Lands or Tene ments, that are parcell of the Dutchy 
of LancaFer,and lye out of the County Palatine. or 


Sea. 565. Fo. 315. b. 

| Note a diverſity between money given by way of Attorn- 
ment,and where it.is given as parcell of the Rent , by way of 
ſifin of the Rent. And therefore a payment in name'of ſeifin 
8 more beneficial] for the grantee, becauſe this is both an 
atuall ſeifin,and an Attornment in Law, and yer being gi- 
ren before the day in which the Rent is due, it ſhall not be 
ited out of the Rent. 39 H. 6. 3.26. 5 E.4.2, Vide 8.235. 
7 H:4.2 Attorny Br.g7. ks 

Seat. 
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CA. 566. 

As of an Attornment, ſo a ſciſin Jof a rent by the hands of 
one joynt-tenant iS good for al,and a ſciſin of part of the rene 
is 2 good (cifin of che whole,Lib.z.fo0. 67. Bockers caſe. 

It either the grantor , or grantee dye, - Attornment ig 
countermanded,bur if the T<nant dye,he thar hath his Eſtate 
may Ar:orn at any time zIf the Tenanc grant over his eſtate, 
his Afſignee may attorn.Ltb.4.fo. 8.1. 6, fo. 57.l. 9. f0. 34. 
4 H.6.29.18 E.4.10, 

If an Infant hath Lands by purchaſe,or by diſcent,he ſhail 
be compelled to Attorn in a per que ſervitia.42 E 3. Age 33. 
18 H. 6. 2,1. g. fo. 84. 85. Cons caſc.4.M.Dy.137. 7 E., 
Age 140. 

If aninfant be lefſte, he ſhall be compelled to Artorn in 

4 quid Furks clamat, th: Attrornment of an Infant to a grant 

by Deed is good, and ſhall bind him , becauſe ir is lawfull, 

ako he be not upon that grant by Deed compellable to 
rtorne. 


Sef.567. Fol.315.b. 

The grant of the reverkon by Deed , with the attornmem 
of lefice for years,do countervaile inLawa feoffment by live- 
ry,as to the paſſing of the freehold and inhericance. 

And Tenant by ſtatute Merchant, or Staple,or by B'egit, 
muſt alſo attorn , for the grantee may have a venive facias ad 
comput4.or tender the mony,&c.and diſcharge the Land,and 
If the reverſion be granted by Fine , they ſhall be compelled 
toattorn in 2 uid juris clamat 6 E.3. 53. 25 E. 3. 53- Be 
Alttor.48.32 E 3. /cire facias 101. Dy.1.4. 

And fo the Executors that have the Land untill the debts 
be paid,muſt attorn upon the grant of the reverfion,although 
zhiey liave not any certain terme for years- 


: Sei. 568. Fo.z'6.4. - 
. Tf Tenant in Dower , or by the curteſie grant over his or 
her eſt ite, and the heire grant over the reverſion , the Te- 


nant in Dower,or by the Curtefie may actorn, becauſe at the 
_ ' rume 
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time of the grant made, they were attendant to the heire in 
reverſion, and the grantee canfiot be Tenant in Dower, or 
by the Curtefie 3 and 1t the reverſion be granted by Fine,the 
Fine muſt ſuppoſe that the Tenant in Dower,or by the Qur- 
tefie, did hold the land, albeit they had formerly granted 0- 
ver their eſtate, and albeir the reverfion doth pafle by the 
Fine, yet the Quid jurk clamat muit be broughs againſt him 
that was Tenanc, at the rime of the note levied; and the 

afitee of the reverſion muſt bring an aRion of waſte againſt 
che Aſſignee ef Tenant in Dower, or by the Curteſie, for 
they themſelves cannot hold of any bur of the heire; and 
therefore in reſpe& of the py they ſhall atcorn, and be 
ſubje& to an aRion of walte, as long as the reverſion remai- 
ne:h in che heire, albeit they have granted over their whole 
eſtate : and note that if the grantee of 'the reverſion, doth 
bring an Aion of waſt againſt the Aflignee of Tenant by 
the Cocte, the plaintiffe muſt rebearſe the Statute, which 
prove: h that no prohibition of waſte, in that caſe lay ar the 
common Law,as it didgif the heir had brought ir againſt the 
Tenant by the Currtelic bimſelfe : and therefore tome doe 
hold, thar if the heir do grant over the reverſion, that the 
Attornement of the Afſlignee of the Tenant by Curtefie, 
or of Tenant in Dower is ſufficient, becauſe they afterward, 
muſt be attendant, and ſubje& to the Adion of waſte.1o,H. 
4 Attornment 16.11 H.4. 18.F.N.B. 55 E, Reg. fo.72. 4 E. 
3.26, 

If the reverſion of leflee for life be granted, and leflee for 
lite Aſſigne over his eſtate, the letſee cannot attrorne, bur the 
xtornment of the Aſſignee is good, becauſe it beboverb that 
the Tenant of theland doe attorne,and after the Aſſignment 
there is no tenure or attendance, 8c. between the leflee and 
tim in reverſion. 18 E,4.10.b, 26 E.3.62. 5 H.5.10. 


Sef. 569,570,571,552,573. Fo316.b 
No Quid jurk clamat lyeth againſt Tenant in caile, bur if a 
man make a gift in taile, the remainder in fee, and the Seig- 


niory, or rent charge iſſuing out of the land be grams by 
ine, 
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Fine, the Conuſee ſhall maintaine a per que. ſervidia, or 3 

Sxuem redditum, and compeil him-cro Attorne, for herein his 
4A _cme of inherirance is no priviledge to him for that a Te- 

nant in fee ſimple (as his Eſtate was at the Common Lay) 

is alſo compellable in theſe caſes to attorne: 

Lou le reverſpon eft dependant ſur leſtate del Franktencment,ſuf- 
fiſt que le tenant del franktenement atiorn ſur grant del reverſom, 
&c.S+ leaſe pur rerme daus £5.01 done en le taile,ſoit fait reſerve 
un rent, per le grant del reverſuon en tiel caſe, le rent paſſara;put ceo 

WF, ey Je tiel rent eft incident al-reverſion, & nemy &e converſo. 
Z © If aman ler land to another for his life, and after he cons 
firme by his Decd, the eſtate of the Tenant for lite, the re- 
mainder to another in fee, and the Tenant for life accept 
the Deed, 8&c. Albeirhe in remainder in this caſe hath ug 
remedy to come to the Deed, during the life of Tenant for 
life, yer becauſe he is privy in Eſtace, he ſhall not maintaine 
an a&ion of waſte, without ſhewing the Deed, but whea the 
remainder is once executed, heThal[l not need.to ſhew the 
Deed, Vide Pl.(om. Colthirſts caſe. D & St. Ch, 20.fol. 93,94, 
PL.Com.1 49. Throckmortons caſe. 45 E.3.14.15. 11 H,q.z9. 
14 H 4.37. | 

As in Phylick, nulium medicamentum eft idem omnibus, ſo in 
Law one forme or preſident of conveyance. will nor fit al 
Caſes. - 


f 


Sed. 574. Fo. Z18.4. 


If one joyntenant make a Leaſe for years, reſerving a rent 
and dye,the ſurvivor ſhall not have therent, & therefore Lit- 
Heton here addeth materially, for the privity that was be- 
rwen-the'Tenant for life, and them in the reverſion. 2 Eli. 
Dycr 176. 

Tenant far life ſhall not be compelled to attorn in a Quid 
jurk clamat upon the grant of a reverſion by Fine holden of 
the King himſelfe without licefce : * For it is a generall rule, 
rhar when rhe grant by fine is. defeafible,;- there the Tenant 
thalf'be compelled to attarne. 45 E.3.6-b,' 13 Eliz. Dy.188. 
Ltb.z. fo.86. Juſtice Windhams caſe, 36 H.6.24. - | : | 
$ 
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. As if an Infant levy a Fine, this is defeakible by Writ of 
Errour during his minority, and'therefore the Tenanc ſhall 
not be compelled to atrorn- . 

So if the land be holden in ancient Demeſn, and he in 
the revertion levy a Fine of the reverſion ar the Common 
Law, this is:rever{ible in a Writ of Deceit, &c. 5 E. 3. 25. 
3 B.z. Ancient Demeſu 16, 

So if an Alienation be in Mortmain, the Lord Paramount 
may defeat it, &c.197 E.z.7.22E 3. 18. 24 21 

So ifa Tenant in Tail had levied a Fine it was defeahble 
by the iſſue in Tail, 24 BE 3.25, b, 37 H.6.33. 48 E.3- 
But now the Statute of 4 H.-7. 32H.8. having given 2 
further ſtrength to Fines to barretthe iflue in T aile, the rea- 
ſon of the Common Law being'taken away, t- e Tenant in 
this caſe (hall be compelled to-atrorn. Windams Caſe, ubi 


fuprd.- 54. 567 61! 


SCA. 576. 577. fol. 31 9a. RY 

Where a leaſe is m:de for life, ſaving the reverſfionitothe 
lefſor, if the leflor difleiſe the leflee,) and make a feofiment ELL an 
fee, if the Tenant for life enter;' and: make Waſt, the feof 
fee ſhall have a Writt of Waft without any- other Actorn- 
ment ; for theleſſee ſhall not be miſconuſanc of the Feof- 
ments that were made of and upon. the :fameJand: ;:And the 
reaſon of the Attorament is, becauſe the whole fee ſimple 
paſs by the fesffment, and the leſſee by bis *Regreſs, leaverb 
the reverhonin the feoffee, which is a' good atrormment, - 
The ſame Law it is of a Tenant byiſtatute merchant,or Sta- 
ple or Elegitz and-'ſo it is:of aleaſerfor yeares,146 £:3-30.b- 
2H. 5.4, 5 H.5.12.Brasbritches:taſe,P.15 Elig. 

Some doe hold;that in that caſe;-if the leflee: for: like doe 
recover in aſfize, this is no Artornment, becauſe:he: comes 
toit by courſe of Law, and'nort by: his yoluntary::a&. And 
yetin that caſeas in the caſe of the 'Fine, the iſtare of the 
reverhon is in the feoffee. ext; : 5113:d.A 

But others doe bold it all one incaſe of. a recovery-a9d 2 

ee on one 0” Ls 


3592 Of Attornment. 
regres, I8E, 3. 48. b, lib, 6. fol, 60. b. Sir Moyle Fiuches 


Caſe. 
If che leſſor diffeiſe Tenant for life, or ouſte Tenant for 


years, and make a feoftment in fee, by this the rent reſerved 


- .- upon theleaſe for life or years is nor extinguiſhed 3 bur by. 


the regreſs of the leſſee the rear is revived, becaule ir isjn» 
cidenc to the reverſion. 

Bur if a man be ſeiſed of axent in fee, and difleiſe the Te- 
nant of the land, and make © lee in fee, the Tenant 
re-enter, the rent is not revived. | 

And ſo note a diverſity between a _rent incident to a re- 
verſion, anda rent not incident to a reverſion, g H, 6, 16, 
Dean of Pauls Cale, 20 Eli. 

If a man make leaſe for life, and then grant the revyer- 
fion for life, and the leflee attorn, and after the leffor diſ- 
ſeile the leflee for life, and make a feoftment in fee, and the 
leflee re-enter, this ſhall leave a reverſion in the grantee for 
life, and another rev-rfion inthe feoff.e, and yer this -is no 
Attornmenet in Law of the grantee for life, becauſe he doth 
no a&,nor afſent to any which might amount to an Attone- 
ment in Law. Et res antcr alios ata alteri nocere non debet, 
Neither bath the grantee for life, the land in poſſeſiion : So 
as he may well be miſconuſant of the feoffment made upon 
the land, and ſo ont of the reaſon of Littleton. But yet the 
reverſion in fee doth paſs to the feoftee. 


Sea. 578, 579. fo.zi9.b. & 320.4. 

Where the Anceſtor raketh an eſtare of Freehold , and 
after a remainder is limited-to his right heires, the fee ſimple 
veſtech in bimſelfe, as well as if ic had been limited to bim 
and his heirs, for his right heirs are in this caſe words of lis 
mitation of eſtate, and nota Purchaſe. Otherwile it is where 
the Anceſtor taketh but an eſtate for yeares : As if a leaſe for 
years be made to A. the remainder to B. in Tail,the remain- 
der tothe right heirs of A. there the remainder veſterh not 
in A. but the right heirs ſhall take by purchaſe, if A. dye 


during the cftace Tail ; for asthe Anceſtor and the ny 
Us 
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Correlativs of Inheritances,ſo are the Teftatar and Execwur, 
and the Inteſtate and Adminiſtrator of Chattels. <Quod 
uaum & inutiic eſt, lex non requirit. Vide Seft.194+-273+ 0» 
20. & 
: The Conuſce of a Fine before Attornment , cannot di- 23 
ſtrain, becauſe an Avowty i in lieu of an aQion , and there- - 
unFÞrivity is requilire, So likewiſe, and for the ſame cauſe 
be can bave no ation of Waſte, nor Wrir of Entry ad Com, 
legem , or in confimuli caſu, or in caſu proviſo, Wrir of Cu- 
ſoms, and Services, nor Wric of Ward , &c.8 E 3. 44- 
34 He 6.7, 12 E.4-4. 40 E. 3.7.5 H. 5.12, 3 Ee. 
Droit 33. 
Bur if a man make a leaſe for years, and grant the rever- 
fon by Fine, if the leflee be ouſted , and the Conuſe diſ- 
ſciſed,the Conuſee wichour Attornment ſhall maintain an 
Afſize,for this Wric is maintained againſt a ſtranger , where 
there neederh no privity 2: and ſuch things as the Lord may 
{iſe or enter inco without ſoing any aQion, there the Cony= 
ke before any Attrornment may take benefit thereot,as to 
ſeiſe a Wa: d.or Heriot, or to encer into the Lands or Tene- 
ments of a Wargd,or <[cheared to him, or to enter for an alie- 
kztion of Tenant for life or years, or of Tenant by >tawure 
Merchant,Staple or Elegit, to his diſheriſon, 


Set. 580,581,58:.F0.320.4.b. 
It is ſaid in ouc Books, tha. if Tenant for life have a pri= 
riledge not ro be impeachable of Waite , or any other prj- 
niledge, if he doth atcorn wichous ſaving his priviledge, 
that he hath loſt ir, which 1s to be unde: flood , where be 
morneth in a «Quid guris clamat brought by the Conuſce of 
i Fine, for char che Wrie ſuppolcth bimto be but a bare Te- 
ant for lifc, and by his generall Atroramcat according io 
tte Writ he is þarxed for ever te claim-any priviledge buc a 
lire eſtate for life» Bur if upon a gcanr of the reverſion 
bDeed , the Tenant for life doch auornyhe loſerh no pri- 
filedge, for there can be no concluſion or barre þy the At- 


oramenc 1n pg. ; and ſor is of ag Actorament in Law. 


As 


357. 


*_ 
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' As if thEleffor difſciſethe leflee for life, and make a Feoff. 
'ment in fee, and the leſſee re enter, &c.43 B:3.5.45 E.3,6. 
»29 H.6.25.F N.B,136.b. ESTREIT 

Bur in the «Quid jurks damat, if the Piantiftbe within age, 

'fo as he cannot acknowledge the DE the Tenant ſhall 
not be compelled to'attorn+untill his full age, when he may 
-acknowledge ir, 43 E,3-5. = 
- * Bur ocherwiſe ic is (as'ſome hold ) if a Quid jurk clamat be 


'brought by Baron and' fem , the priviledge ſhall be entered 


11.i,PaNB.inper queſervitia,zs H.6.25:18 E.4.7.- 
Andin a per que /ervitia brought by the Conulſee of the 
'Meſne, the "Tenant may* ſhew , that he' held by Homage 
 Annceſtrel, and ſaving to'him his Warrant' and Acquitall, 
:be is ready to attorn* So' if the Tenant hath any other Ac+ 
<quittall, and che Meſne levy a Fine to one for life, the re- 
mainder'to another in fee, rhe Tenant- for life bringeth a 
fer que /ervit, and the” Tenant is ready to attorn, ſaving his 
Acquicall, and the Plaintifte acknowledge ir, and thereupon 
Tenant attorn, Tenant'for life dyeth; in this caſe albeir Reg; 
the Attornment to the'Tenanr tor life,is an Attornment to 
thintin'remainder , yet inthis caſe he in the remainder ſhall 
not diſtrain, till he hath acknowledged the Acquitall, -which 
muſt be in aper que {crvit.b:ought by him again che Tenant, 


vide S. 557. 


'Iito the 'Roll; notwithſtanding the is a feme covert, 45 E,z\ 


1 Sef.583, Fol,321. 4. T_T 
Note 'a diverſity berween an a& in Law, that giveth one 
inherirance in lieu of anorhier ,/and an a& in Law that con- 
veyeth the eftate of the'Conuſce only. Of theformer Lzztletos 
here/putt&h an” Example', of che eſcheat: of che'Meſnalty, 
"which drowneth the Seigniory Paramounv\7and 'rherefore 
'reafont'would that the Lord by this a& inLaw-ſhould bave 
[as much benefit 'of the Meſnalty- eſcheared , as he had of tht 


'Seigniory that was drowned; and he hath'nb remedy rotbm+ 
a7 1 nrW 


Pell the Tenanrto Artornment, - 


-* Alſo the Lord comfth to the Meſtalty by aSeigniory'F2* 


ramount 


” TO TOY % 
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tamount, and therefore needeth no Attornment, AS if leflee 
for life be ofa Manor,and he ſurrender his eſtate to the leffor, 
there needs no Attornment of the Tenants, becauſe. the 


leffer is in by a Title Paramount, Temps B.2, Attor. 18. 39, 
H.38.per Prifor.lib,6,f.68, Sir M.Finches Caſe. 5 H.7.18.per 


Cur. 

But if the Conuſee dye, and the Law caſterh his Seigni- 
ory upon his heir by Diſcenc , he ſhall not be in any berter 
eſtare then his anceſtor was, becauſe be claimeth as beic 
meerly by the Conulee, | 


Set. 584. Fol.321,þ. vide,&Fe. 


If a man make a leaſe for life or years, and afterlevy a 
Fine to A.to the uſe of B.and his heirs, B ſhall diſtrainzand 
have an aRion of Waſte, albeit the Conuſce never had any 
Aitornment , becauſe the reverſion is veſted in him by force = 
of the Statute , and hath no remedy ro compell the lefiee to 
atorn,27 H,8.c.10; | 


Seft. 585.586, Fol, 322. 4.b. 


Here doth Littleton put a caſe where a man may have a 
&ienory rent , reverſion or remainder , meerly by the a& 
of the party, and may diſtrain, and have any aQion withour 
ay Attornment z and that is by deviſe of Lands devileable 
b Cuſtom, when Littleton wrote, by the Jaſt Will aad Teſta= 
ment of the owner,z4 H.6.6.5 H.7.18, FNB.12z1a. 
 Onne Teftamentum, morte conſummat:1m ultima voluntas teſta= jj 6 * 
Urs off perim ſecundum verd intentionem ſuam,. & reipub= 
ike intereſt ſufrema bominun teſtamenta rata baberi, The Will 
the Deviſor exprefied by his Teſtamentſhall be perform- 

according to the intent of the Deviſor, andir ſhall nor lie 
ithe power of the Tenant or leflee to fruſtrate the Will of 

Deviſor by denying his Attorument,vide S,167.Bris, fol, 


.& 21 2.b, 
: Se&s. 
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Sef.587,588,589. Fol.323.a b 


The difieiſor cannot difſciſe the Lord of the Rents or Ser. 
vices, without the Atcornment of the Tenants ro the diflei- 
ſor 3 for ſeeing an Artornment is requiſite to a feoftment and 
other lawfull Conveyances , A forttort, a difletſ{or or other 
wrong doer ſhall not gain them wichour Acttornment. The 
like Law is of an Abator, and an Jntrudor. But albeit the 
difſeifor hath once gotten the Atrornment of the Tenants, 
and payment of their rents , yet may they refuſe afterwards 
for the ayoiding of their charge. And' here the Atrornment 
of the Tenant of a Manor to a difleiſor of the Demeſns, 
| {hall diſpofſeis the Lord of the rents and ſervices parcell of 
| ->Z2 the Manor, becauſeDemeſns,Rents 8 Services make but one 
'-intire Manor,and the Demeins are the principall : but other- 

wile it is of rents and ſervices in groſs, 6 H.7.14.11 H.7.28, 

11 H.4.14.4.b. 

For a man cannor be difſeiſed of a rent ſervice in grals, 

FF ">, rent charge,or rent ſeck by Atrornment , or payment of the 

- renrto a ſtranger but ar his eleRion z for the Rule ef Law 

is, Nemo redditam alterius tnvito Domino percipere aut poſſudere 
poteft,& vide $.237,238,239,240, | | 

What be diſſeifins of rent ſervices, rent charge, and rent 
fecks,and payment to a ſtranger,is none of them, bur at che 
Lords eleQion, 24 E.3.4.1B 5.5. 

A diſcent of a rent in groſs bindeth not the right owner, 
but that he may ſtrain —albeir he admitted himſelf our of 
poflefion , and determined his ele&ion , as by bringing of 
an Aſhze,&c.5 E.4.1,23 Hi3% Af. 439.16 Aſp. 15- 
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Sett. 592, Fol. 325. 4. 


Iſcontinuare nihil aliud fgnificat quam intermittere deſue= 
ſcere,amterrumpere,$ H.4.8-b.11 H.4.85.b. 
A diſcontinuance of eſtates in Lands or Tenements, is 
properly (40 legall underftanding)an alienation-made or ſuf- 
ſired by Tenant in Taile , or by any char is ſeiſed in auter 
{þit, whereby the iſſue in Tail, or the heir or ſucceſſor, or 


nnd cannor enter. I have iadded ( properly ) by good war- 
ant of our Author himſclf, for Se#. 470. he uſeth Diſ- 
continuance for a deveſting or diſplacing of a reverſion, 
tough the entry be nor taken away. Alſo vide the Stature of 
1E6.C.7.31.Eliq-c.2.lib,7. fo, 30, 31. lecaſe de Diſcomin. de 


hue. 

bea L#:leton wrace, the eſtate in Lands and Tenemens 
night have been diſcontinued five maner of ways, viz. By 
tofiment, by Bine, by Releaſe with Warranty, Confirma+ 
wnwich Warranty, and by ſuffering of a Recovery of a 
recipe quod red, and this was to the prejudice of five maner 
#perſons, viz. of Wives, of Heirs, of Succeſſors, of thoſe in 
teverfion, and ofthoſe in Remainder. But for Wives and 
lir Heirs, and for Succeſſors, the L1w is altered by Acts of 
lhament fince Littleton wrote. | 


Sea, 593. Fol. 325. b. 


Note, that in Law the Covent,albeit they be Regular, and 
tidperſons in Law,yet are they ſaid in Law co be(apitulunm 
the Abbot » as wcll as the Dean and Chapger thac be _ 

T3 - cular 


thoſe in reverſion or remainder are driven to their aRion, - - 
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cular to the Biſhop. Bur ic is to be obſerved, That a (ole 


" Body Politick that hath the abſolute right in them , as an 


A bbor, Biſhop,&c.may make a diſcontinuance ; bur a Cor- 


” poration aggregate of many, as Dean and Chapter, War- 


den and Chaplains,8c. cannot make any diſcent, for if any 
joyn the grant is good, and ifthe Dean,Warden, 8c. make 
it alone where thc Body is aggregate of many, it is void, and 
worketh a difſeifin, 21 E.4.86.vide Se.5 28 & 648. By the 
Statute of 1 Eli. c. 10, & 1Tac.c.z. Biſhops, and all other 
Eccleſiaſticall perſons , are diſabled to alien, or diſcontinue 
any of their Eccleſiafticall Livings. : 


SeQ. 594. Fo0.326. 4. 

By the puy vieu of the Statute of 32 H. 8.c. 28. the wife 
and her heirs after the deceaſe of her husband , may enter 
into the Lands and Tenements of the wife, notwithſtandin 
the alienation of her husband,Dyer 4 & 5.P. & M. 14643 El 
Dyer 191.l.8.f.7 1,7 2.Grevdeys Caſe, 

If the husband levy a Fine with Proclamations, and dye, 
the wife muſt enter , or avoid the eftare of the Conulee with- 
in five years, or elſe ſhe is barred for ever by the Starute of 
4 H 7. for the Statute of 32 H 8. doth help the Diſconti- 
nuancy,bur nor the barre; and the Statute ſpeaketh of a Fine, 
and not of a Fine with Proclamations, 6 E 6. Dyer 72. b. 
4 H 7.c.24. . 

Feme Tenant in Tail taketh hugband , the husband ms- 
keth a feoftment in fee , the wife before entry dyerh;without 
:iſue, he in the reverſion or [remainder may enter. For 
1, The reverſion or remainder cannot be diſcontinued in this 
caſe, becauſe the eſtate Tai! is not diſcontinued. 2. The 
words of the Statute be, Shall not be prejudicial, &c. tothe 
wife or her heirs," or ſuch as ſhall have Right, Title or Inter- 


—— YA A— OY 


reſt by the death of ſuch wife , but the ſame wife and ber] | 


heirs, &c. ſhall ,, or lawfully may enter , 8c. By whichſ\ 
words, the entry of him in'the reverſion or remainder 1n® 


that caſe is preſerved. The husband is Tenant in Tail, tc 


{ 


remainder to the wife in Tail, the husband make feoffwenJ 


wiſe 
nter 
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in fee, by this the husband by the Common Law did only 
diſcontinue his own Eſtate taile, but his wifes remainder,but 
2 this day after the death of the husband withour ifſue, the 
wife may enter by the ſaid atiamof 32H.8. 

If che hushand hath ifſue, and maketh a feoffment of his 
wifes land, and the wife dycth, the heire of th: wife ſhall nor 
enter during the busbands life,neither by the Common law, 
nor by the Statute. 8 E.z,tit,cuiin vita.26 34. EI. bid. 30. 
10E.3.12.Dy.21,Eliz.363. | 


Sef. 565. F0.326,b, 


By the Statute of 11 H.7.c4,20. If the woman hath] any 
Eſtate in tail joyntly with her busband,or only to her felf,or 
to her uſe in any lands,or hzcedita ments of the inheritance 
or purchaſe of her husband,or given ro the husband and wife 
ataile, by any of the Anceſtors of the husband, or by any 
other perſon ſeiſed to the ule of the husband, orhis Ance- 
ſors, and ſhall hereafter bcing (ole, or wich any other- after 
tkken husband diſcontinue, 8c. the ſame 3 every ſuch diſ- 
continuance ſhall be void, and thar it ſhall be lawfull for e- 
ery pecſon to whom the intereſt title or inherirance, after 
the deceaſe of the ſaid woman ſhould appertaine,to enter, &c. 
Þoas if ſuch a feme Tenant in taile, do make any diſconti- 
ance in fee, in taile, or for life, although it be wich 
mrranty, yer this doth not take away the entry after her 
&ath, either of the iflue, or of him in reverſion or remain- 
(tr. Vide SeF.697.l.3.fo.50,51. Sir George Brownes caſe,and 
l3f.60 &c.Lin.Coll.caſe P. 1,f.176. Mildmayes caſe.Dy.3.8 
6P.,M.146,8& 8ELDy.448 & 15 El.340.19El.354.& 20E!, 
362. 27 H-8.23..5.f,79. Fitz. caſe, and Grevelys caſe.l.8.fo. 
11, &c, 

If Lands were intailed to a man and his wife, and to the 
Kirs of their two bodies,- and the husband had made a teoff- 
ent in fee and dyed, and then-the wife dyed, this had 

na diſcontinuance at the Common Law : for the title of 

ilue is as heir of both their bodies, and not as heir to a- 

Y 3 ny 
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ny one of them, and his entry muſt enſue bis ticle or aQion, 
But this is remedied by the Statute of 32 H. 8. 

Tenant in taile ſhall have a quod permitiat. 4 E.3.38.438. 
3.25. 4 E.4-25. F. N.B. 124. | 
- Andhefſhal{ have a wricof Cuftomes and ſervices, le de- 
bet, & ſolet, bur ſhall not have it in _the. debt only, 2 E. 2, 


'- dront 28, 


So he hall have a SeF4 ad mol:ndum in le debet & ſolet, but 
not in the dcbct tintum, F.N.B. 123. | 

Tenant in taile ſhall have a wrir of entryin confamilt caſn, 
& an Admeſurement, & a nativo babendogceſſavit, eſcheat waſte, 
Ge 21E 3.11.5E.3.23, 11 H.4-49. 

But tenant in taile, thall nor hxve a writ of right fur diſ- 
elaimer, nor a quoyure, nor a ue znjuſte vexts, nor a tluper obr1t, 
or Rationabile parte, nor a Mordanc, nur a ſur cui in vita, for 
thele and the like, none but Tenant in tee ſhall havez and 
the Ligheſt writ that a Tenant in taile can have, is a Forme- 
dofi.” 2 E/\. droit 28. 13 H.7.24. 5 Ecquz. 20 Ez. Avomry 
13i, F.N.B. 10.46 E.3, cuiinvita 33. 


Sc. 596,597. Fo.327.b. 

It is provided by the Statues of W. 2.c.1 De donis cond.quid 
ten babcant illi quibus icnementnn fac ſueris datum poteſiatem 4+ 
lieszndi, &c, So.as theſe words (nor babent poteſtaten ali) 
do work theſe efte&s, viz. as to lands, that a feoffment bat- 
reth not the iflue, of his a&ion, but worketh a wares 
ance to barre him of his entry z as to rents, or,any thing 11 
cſſe, thar lye in grant, that Fi ſaid words 45s Lees 
make any diſcontinuance : as to renis, &c.newly created that 
they cake away his power to make them to contintie longer, 
than during his life. 18 E.-3.12. 24 E.3.28. 36 Aſf.8. 5E: 
4.3. 4 H.7,17. Pl. (om. Smith, and Stapletons caſe. 

Bur there is a diverfity between alienation, working a 
diſcontinuance of an eſtate,which taketh away an entry; and 
an alienation working, diveſting or diſplacing of ellates, 
which take away no entry. As if there b: Tenant for life, the 
remainder to A. in taile, the remainder to B, in fee, it 

Tenant 
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Tenant for life doth alien in fee, this doth diveſt and 'di(ſ- 
place the remainders, but worketh no diſcontinuance; and ſo 
note that to every diſcontinuance, there is necellary a dive - 
Ring,or diſplacing the eſtate,and turning the ſame to a right: 
for it it be not turned to a right, they that have che Eftate, 
cannot be driven to an a&ion; & therefore ſuch-inherirances 


as lye in grant,cannot by grant be diſcontinued,becauſe ſuch F6L- 


a grant diveſts no Eftate,but paſſerh only that which he may 
lawfully granr,and fo the Eftate it (elf doth deſcend, revert, 
or remaine, as ſhall be ſaid hereafcer. 

A. maketh agift in tail ro B. who makerh a gift in cail ro 
C. C. maketh a feoffment in fee, and dyech without iffue. 
B, hath iflue and dyeth, the iffue of B. ſhall enter, for albeir 
the feotiment of C. did diſcontinue in reverhion of the fee 
imple, which B had gained upon:he eſtate rail made ro C, 
yet it could not diſcontinue the right of entaile which B, 
had, which was diſconcinued before : and therefore when 


| C. died without iſſue, then did the diſcontinuance of the E= 
| fate raile of B. which paſled by his livery ceaſe, and con- 
| ſequently the entry of che ifſue of B. lawfull. * Alſo nate 


that a diſcontinuance made by the husband, did take a» 
way the entry only of the wife, and her heirs by the common 
Law, and not of any other which claimed by titie para- 
mount above the diicontinuance. As if lands had beene 
piven the husband and wife and to a thiid perſon, and to 
their heires, and the husband had made a feoffment in fee, 
this had been a diſcontinuance of the one moity, and a diſ- 
ſifin of the cther moity ; if the busband had dyed, the ſur= 
vivor ſhould have entred in the whole, for he ciaimed nor 
mnder the diſcontinuance, bur by title paramount, from the 
frit teoffor, and ſeeing the right by law doth ſurvive, the 
Law doth give him a remedy, to take advantage thereof by 
ys for other remedy, for that moity he cculd nor 
ave, 


Sca. 600. Fo. 328 a, 


Itis a Rule in Law, that the diſleifee, or any other that 
TL. 4 hacn 
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hath a right onely, by bis releaſe, or confirmation, canner 


make any diſcontinuance : becauſe nothing can paſle there- 


by, but that which may lawfully paſſe. g E.4.18.12 E,g.11, 
5 H.4.8. 21 H.6.58. 

By a feofiment the freehold doth paſſe by open livery to 
the feoffee,and by a Releaſe,a bare right ; Sic nora diverſir, 


Sef. 601, 602,603. fo.z28.b. & 329.4. 
A warranty being added to a releaſe, or contirmation,and 


deſcending upon him, that right hath to the lands makech 
a diſcontinuanrec,otherwiſe it is out of the reaſon of the Lay, 
and worketh no diſcontinuance, if the warranty diſcend up- 
on another. 

If Tenant in taile releaſe to his difſeiſor,and bind him and 
his heires to warranty,this is a diſcontinuance, For if the ifſue 
in taile, ſhould enter in this caſe, the warranty (whichis fo 
much fayoured in Law) ſhould be deſtroyed : and rherefore 
ro the end, thatif Aſets in fee fimple do deſcend, he to 
whom the releaſe is made, may plead the ſame, and barre 
the demandant, by which meanes all rights and advantages 
are ſaved. HSE 

Sea. 604, 


When a Biſhop, &c. make an Fate, Leaſe, grant or rent- 
charge, warranty; or any other a&, which may tend to the 
diminution of the revenues of the Biſhoprick, &c. which 
ſhould maintaine the ſucceflor, there the privation, or tran- 
{lation of the Biſhop, &c. is all one with his death. But 
Where the Biſhop is patron and ordinary, and confirmeth a 
Leaſe made by the parſon, without the Deane and Chapter; 
and after the Parſon dyeth, and the Biſhop collaterh ano- 
ther, and then is tranſlated, yer his confirmation remaineth 
good, for the revenues that are to maintaine the ſucceſlor, 
are not rheceby diminiſhed 3 and ſo ir is in caſe of refigna- 
tion. 29 E, 3.16.ibid garr. 99d. comr, | # 

| | $ 


| 
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Vide Set, 608,609,610,611,612,613. Fo0.330,331.4. 
Tiels choſes queux paſſunt en aſc* ca/ts de tenant en le taile rant- 


folement per voy de grant,0u per confermation,u per xeleaſerien yo- 


it paſſe pur faire eftate a celuy, a que tiel grant, ouconfirmation ou 
releaſe eft fait, forſque ceo que le tenant en taile poit droitulerment 


faire, & cco ne forſque pur terme de la vie, &c. 


Hereby it appeareth, char a feoftment in fee [albeit ic be 
by parol ):is of greater operation and eſtimation in Law,then 
2 grant of a reverſion by Deed, though ir be inrolled,and At- 
tornment of the leſſee for yeares of a releaſe,or a conficrma- 
tion by Deed. 

Alſo having regatd to the ifſue in taile, and to them in 
reverſion, or remainder, Tenant in taile cannot lawfully 
make a greater Eſtate than for terme of his life. But in re- 
oxrd of himſelfe a releaſe or grant made by him, ſeaveth no 
reverſion in him, but put the ſame in Abetance, ſo as after 
ſuch releaſe or grant made, he ſhall not have any aRion of 
waſt 3 and he ſhall not enter for a forfeiture, &c. 13 H,10.a. 
Br.Releaſe 95. 

Sci.614.Fo,z31,.b. 


The Feoflee of Tenant in taile hath no rightful] Eſtate, 
having reſpe& ro two perſons, the one is the donor, whoſe 
revertion 15 diveſted and diſplaced, and the other is to the 


ilue in taile, who is driven to his ation to recover his 
right, 
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the right owner, in which caſe eicher the entry of the righr 
owner 'is taken away, or the deforceor holdeth it ſo faſt, as 
the right owner is driven to his reall pracipe, wherein it is 
laid, unde A, eum juſte deforceat, or the deforceor ſo diſtur- 
beth the right owner, as he cannot in Joy bis owne. Brac.l.4.fo. 
238.Fleta.lo5.ca.1l, 

There is a writ called a «Quod ei deform. and lyeth where 
Tenant in taile, or tenant for life, Toſeth by defaul:, by the 
Yaure he ſhall have a «Quod £3 defore, agint the recoveror, 

and 
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and yet he cometh in by courſe of Law. Weſtm. 2.ca. 4, 


SeF.615,616,617,618, Fo. 332.ab. 
} 2 An Advowlon is a thing that lyeth in grant, and paſſeth 
pres of leilin. 5 E.3.58. 21 E.3 37,38. 43 - yy 
z1 H. 6.4.5 H.7.37.18 H.8.16.EL.Dy.3 23-b. 
If aremainder, or a rent ſerviee, or a rent charge, or an 
Advowlſon,or a common, or any other inheritance that ly- 
- th in grant, be granted by Tenant in taile, it is no diſcon- 
'  rinuance. Brac. l.z.f.z.& f.266.318. Brit. fo.187.Mir.ca, 2.5, 
17.Fie.t 3.6.15. | 
* For that it is a maxim in Law,That a grant by Deed of ſuch 
Z G2 5” things as do ly in grant, and not in livery of ſeifin, do worke 

- no diſcontinuance. Buc the particularweaſon js, for that of 
7*-- ſuch things the grant or Tenant in taile worketh no wrone, 
cither to the ilflue ia taile, or ro him in reverſion, or remain. | 
get, for nothing doth paſle, bur onely during the life of Te- | 
gant in taile, which is lawfull, and every diſcontinuance 
worketh a wrong. 6 Ec3.56, 4H.7.17.21H.7.42. 21 H6. 
$2.53. 5 E 4.3. 21 E.4.5.22.R .2.diſcontinuance 35 .Br.19 
E.3.Br.468.Pl.Com 435.18 A] p.t. 

If Tenant in taile of a rent ſervice, &c.or of a reyerſion,or 
remainder in raile,&c. grant the ſame in fee with warranty, 
and leaveth aflets in fee timple and dyerh, this is neither bar, 
nor diſcontinuance to the iflue in taile, but he may diſtreine 
for the rent or ſervice, or enter into the Land, afcer the de- 
ceaſe of Tenant for life.Bur if the ifſue bringeth a Forme- 
don inthe diſcendingeand admitung himfelt out of poſſeſh- 
on, then he ſhall be barred by the warranty, and Atlers.33: 
E.3.from.47.13 H.7.10.36.4f.8.4H.7.17. 

Tenant in taile,of a rent diflciſes the Tenant of the Land, 
and makes a feoftment in fee with warranty and dyecth,this is 
no diſccontinuanct of the rent. 3 H.7.12.9 E.4.22. 

And where the thing doth ly in livere, as Lands and Te- 
nements, yet if to the conveyance of the freehold, or inheri- 
rance, no livcry of ſeifin is requiſite, it worketh no diſconti- 
nSancc. . 

$ 


Fine, yet it is no dilcontinuance, and this is Regularly true, 


* Butif Tenant in taile make a Leaſe for bis owne life, and 
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As if Tenant in Taile exchange Lands, &c.or if the Ki 
being Tenanr in Taile, grant by his Letters Patents c 
Lands in fee, there is no diſcontinuance wroughe. 38 H.8. 
Pat. Br.10.1. Pl Com 233 .1.1.f.26. Altwoods cafe. 

Ot a thing that lyeth in grant, though ic be granted by 344 


a8 E.3.23, | 

Tf Toon in taile make a Leaſe for years of Lands,and af- 

ter levy a Fine, chis is a diſcontinuance for a Fine is Feoff--»Qx 
ment of Record, and the freehold pafleth. 15 E. 4. diſcon- 
tinuance, 30, 


after levy a Fine, this is no diſcontinuance, becauſe the re- 
veron expectant upon a Starwfig. of f:;cehold , which lyeth 
only in granc, paſſeth thereby. 6 B.8,56,57, 


| Sc &. 620. 

$7 T cant in tail fait Leaſe a Terme de vie le leſee, Ee. & 
apres tenant in 8aile, grant per ſon fait le reve ſon in fee a un auter, 
& le tenant a terme de uit attorngent, ( mor. vivant te Te- 
nant 711 tatle, & le grance dd reverfion ertcr, tc. enlavile Te- 
nant in taile donque ceo cft un d1{continuance en fee. For when 
the reverſion in this caſe executed in the life of Tenant in 
taile, ir is equivalentin judgernent of Law to a Feoftment in 
Fees for the ate for life paſſed by livery. 32 E. 3. diſconti- 
nuance 2. 3 H.4.9.34.4fſ.6-p.4-38.Af5-6-p.6. 

Bur if the Tenant in taile make a Leaſe tor Terme of the 
life of the Lefſee,&c. and grant over the reverſion and dy- 
eh, and afcer the death of Tenanc in taile, the Leflee dye, 
the encry of the ifſue is lawfull, becauſe by the death of the 
Leilee, the diſcontinuance is determined, and conſequently 
the grant made of the reverſion, gained upon that difcon- 
tinuance, is void alſo. 

If Tenant in taile make a Leaſe for life the remainder in 
fee, this is an abſvlute diſcontinuance, albcit the remainder 
be not executed in the life of Tenant in taile, becauſe all is 
one ecate and paſſeth by livery ; and ſo note a divertity be- 

eween 


— 
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tween a grant of a reverſion, and a limitation of a remain- 

der, ZI +65 2,5 3» 

B. Tenant in Tail makesagiftin Tail to A. and after B, 
releaſes to A. and bis beirs, and after A. dyeth withour ifſue, 
the ifſue ot the firſt Donee may enter upon the collateral 
beir, becauſe A. had not ſcifin,and execucion upon the rever« 
ficn of the land in the demeſn as of fee, ; 

Bur if Tenant in Tail make a leaſe for the life of the 
leflee, and after releaſe to him and his beirs, this is an abſo- 
lute diſcontinuance, becauſe the fee ſimple is executed in the 
life of Tenant in Tail. 

If Tenant in Tail of a Manor whereunto an Advowſon is 
app:ndant, make a feoftment in fee by Deed of one acre, 
with the Adyowſon, and the Church becommeth void, and 
the feoffee preſent, Tenant in Tayl dyeth, the Church be- 
cometh void, the iſſue ſhall not preſent untill he hath recon- 
continued the acre, But if the feofftee had not executed the 
ſame by Preſentment, then the ifſue in Tail ſhould have pre- 
ſented. And ſowas it at the Common Law, of the husband 
ſeiſcd in the right of his wife , Mutati jmutandi, 34 E. 1. 
«Qu. imp. 179, 22 E.3.6. 17 E. 3.3. 33 Ez. qu. imp. 196. 
23 Aſſ.8. | 

If the husband and wife make a leaſe for life by Deed of 
the wives land, reſerving a rent, the husband dyeth, this was 
a Diſcontinuance at the Common Lay for life, and yet the 
rever{hton was not diſcontinued, but remaincd in the wife, 
otherwiſe it is as if the husband had made the leaſe alone, 
38 E.3.32, 18.4.2, 18E.3454. 22 H.6.24. 

_ If Tenantin Tail make a leaſe for life of the leſſee, and 
after grant the reverſion with Warranty , and dyeth before 
execution, this is no diſcontinuance, becauſe the dfſcontinu- 
ance was but for life, and the Warranty cannot enlarge the 
ſame. Bro. Diſcontinuance 3. 21 H.7.111,1. fo. 85.1, Lo. foe 
96,97- g 
It Tent in Tail makea Leaſe for life, and grant the re- 
verſion in fee, and the leſſee attorn , and that grantee grant 
| ſt over, and the leflee attorn , and then theleflce for lite dy» * 
| eh, 
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eth, ſo as the reverſion is executed in tbe life -of Tenantin 
Tail,yer this is no Diſcontinuance, becauſe be is nor in of the 
grant of the Tenanc in Tail , bur of his grantee, ! 5 E.q Diſ- 
cont. 30./ide Se&.642.fol.333 b. 

If Tenant in Tail make a leaſe for life,and after diiſeiſeth 
the leflee for life,and maketh a feoffment in fee,the letlee 
dyeth,and rhen Tenant in Tail dycth, albeit the fee be ex- 
ecured,yet for that the fee was not executed by lawful means, 
it is no Diſconrinuance. 


Sea. 625, Fol, 335.4. 

Littleton here putteth his caſe of a reverſion immediately 
expe&ant upon the gif in Tail. Alſo it is to be intended of 
a feoffment made to the donor ſolely or only, for if the donee 
infeoft the donor, and a ſtranger, this is a Diſcontinuance of 
the whole land,q41 Afſ.2-41 E.3.2, 28 H 8, Dycr 12. lib.1.fo. 
140.in Chudleys caſc,9 E.4.24b. 

Buc if Tenant for life make a.leaſe for his own life to the 
leflor , the remainder to the leflor and eftranger in fee 3 in 
this caſe foraſmuch as che limication of the fee ſheuld work 
the wrong it enureth to the lefor as a ſurrender for the one 
moity , and a forfeiture as to the remainder of the ſtranger, 
Nul poit diſcont” leftate en taile, fs non que il diſcom* le reverþon, 
&c, 0u le remainder, &c. 40 Att.36, 61 Atl.36. 18 E.3.45. 
FNB.t4: a.Pl. Com. 555. 

And therefore if the reverſion or remainder be in che 
King, the Tenant in Tail cannot diſcontinue the eftate Tail. 
But Tenant in Tail, the reverſion in the King, might have 
barred the eſtate Tail by a Common recovery, untill che Sta- 
ture of 33 H. 1 8.cap. 20. which reRtraineth ſuch 'a Tenant -in 
Tail,but that Common Recovery never barred, nor diſcon- 
tinued the Kings reverſion, 33 H 8. Tail. Br.q41. 

If a feme coyert be Tenant for life,and the husband make 
a Feoffment in fee , and the !lefſor enter for the forfeirure, 
here is the reverſion reveſted, and yet the Diſcontinuance 
remained at the Common Law, 27 Aſs-p.60,29 eAfſ. 43.11 
Aſſ11,164fs, II 18 E, 3+44Fo» Ss $2. 
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Sc4.632. Fol. 336-9. 
$i Ic Baron ſoit ſeiſce de cert. terre endroit ſa feme, & fait 
feoffement in fee ſur Condition & devy, &c.When the heir in 
this cale hath entred for the Condition broken , and hath a- 
voided the teoftment , the eſtate of the heir vaniſheth 4a- 
way,and preſently the eſtate veſteth in the feme or ber heirs, 
without any Entry or Claim by her or them : for the heir 
enters in reſpe& of the Condicion.upon the reall Contrag, 
and nor of any rightz and if the husband himſelfe had re- 
entred,the ſtate had veſted in his Wife. And therefore where 
Littleton and our Books ſay, That the wife ſhall enter upon 
the heir, the meaning is, Thar after the re-entry of thc heir, 
ſhe may enter,4 H.6 2.9 H 7.244b.1.8.f.43,44#hittingbams 
Caſe. | 
Sef. 633. Fo 337. 6. 


It che husband within age take a wife feme Tenant in T ail 
generall , and the husband make a gitfcin Tail , and dyeth 
within age, in this caſe the wife may enter , as Lzttleton here 
holdeth 3 or the heir of the husband, in reſpeR of che new 
reverſion deſcended unto him, may enter. Bur if che heir en- 
cer,preſencly thereupon his cſtare vanitherh, 

It husband and wife be both within age, and they by deed 
indented joyn in a Feoffmeat reſerving a rent , the husband 
dyeth, che wife may enter, or have a Dum fuit infra eta, 
Bur if ſhe were of full age,ſhe ſhallnor have a Dum fuit infra 
etat.for rhe Non-age of her husband , albeit they be but one 
perſon in Law,14 E.z.Breve 282-14 E-3. Dum fuit,& 6.6. 
F N B. 89.. 


Cect. 634, 

2, Foyntcnants eGant deins age, fontun froffment in fee,& lun 
deles = = devy, celuy que ſurvcſquiſt pois erter ententierly £56 
For that they may joyn ia a Wric of Right,and therefore the 
Right ſhall ſuryive. But they cannot joyn in a Dum fait #u- 
fra atat, becauſe the Nonage of the ane, is not rhe Nonage 

0 
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i9 H.6.6.39 H.6.42.34 H6.31. 

In this caſe if one joyntenant had made a Feoffment in 
fee and dyed , the right ſhould not have ſarv.ved , for che 
joyncure was ſevered fora time. 


other within age,and both they make a Feottmenr in fee, and 
he of full age dyeth , The Infanc ſhall enter , or have a Dum 


| fut,&c. but for the moity. 


Sect, 635. Fol.337.b. 
Ferroit encounter reaſon, que un feoffment fais per celuy que ue 
fuit able de faire tiel fecffment grecvara, ou ledare anter, de toller 
ex de louy entre &'c. Mciorem facere pore minor condic? deteri= 
nem nequaquam, Brad.fo.14.Brir.f. 38.4. 
Nota, a ſpeciall heir ſhall take advantage of the infancy of 
the Anceſtor, As if Tenant in Tail of an acre of the Cu- 


| tome of Borough Engliſhg,* make a Feoffinent in fee within 


ge, and dyeth, the yongelt Son {hall avoid it, for he is privy 


{ in blood,and claimeth by Diſcent from the Infant. 


And 1o note, that a cauſe to enter by reaſon of infancysis 
not like ro Conditions, Warranty, ard Eſtoppels, which ever 
deſcend to the heir ac the Common Law. 


Sect. 636. Fol.339. 4. 

Notezthere be 3 kinds of Surrender,vix. a Surrender pro- 
perly taken at the Common Law, which is a yielding up 
dan eſtate for life or years to him that hath an immediate 
tate in reverſion or remainder , wherein the eſtate for life 
« years may drown by mutuall agreement between them. 
2, A Surrender by Cuftom of Lands holden by Coppy, or 
« Cuſtomary eſtare, vide Se&. 74. homo com. gen. ** And 
þ A Surrender improperly taken ( vide S.5 50.) of a Deed. 
And ſo of a Surrender of a Patent ,. and of a rent newly 
geared, and of a fee fimple to the King , 2 EL. Dyer 176. 
14H.7.3. 27 Af:37:49 E.3-2.11 H,4.2:12H.4.21.1z H. 
þ 13, 


If two joyntenants be,and the one is of full age, and the 


And 


of the other, 21 E 3. 59.13 E.z.Breve 831.6 E.3.4.9 H.6.6. 
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And a Surrendr properly taken, is of two ſorts, vie, 
1 : A Surrender in Deed, by exprefle words, whereof 
Littleton here putteth an Example ; and he putceth his caſe 
of a Surrender of an eſtace in poſſeſſion, tor a right can. 
not be ſureendered. 2, A ſurrender in Law, which in ſome 
caſes is of greater force, then a Surrender in Deed. 

As if a man'make a leaſe for years to begin at Michael. 
mas next, this future intereſt cannot be ſurrendred, becauſe 
there is no reverſion wherein ic may drown, but by a ſurreng 
der in Law it may be drowned. 

As if the Lefſee before Michaelmas take a new leaſe for 


years, either to begin preſently or at Michaelmas, this is a | 


ſuriender in Law of the former leaſe, Fortior, et @quior eff 
difpoferio legis quam hominis, 14 H.8.15. 50 E-3.6. 44 rAſſ.;. 
35 H.8, Dycr 37. 8 Aſ.20. 4 M.Dycr 141. 11 El, Dyer 280, 
21 H.7.6.14 H 7.4. li.6.f0.69.Sir Moyl Finches Caſe. 

Alſo there is a Surrender without Deed, whereof Littlem 
purreth here an Example of an eſtate for life of lands, 
And alſo there is a Surrender by Deed, and thart is of thingy 
thac lic in grant, 16 H.6.33.27 4.46.14 H.7.4.1H.6.1 Pl, 
Com.541. - 

And albeit a particular eſtate be made of lands by Deed, 
yet may ir be ſurrendred without Deed, in reſpe& ofthe 
nature and quality of the thing demiſed, becauſe the parti- 
cular might have beene made without Deed . and ſo on the 
other fide. | 

If a man be* Tenant by the Curteſie,or Tenant in Dower 
of an Advowſon, Rent, or othier thing that lies in grant, ile 
beir the eſtare begin without Deed, yer in reſpe& of the na- 
ture and quality of the thing thar lies in grant, it cannot be 
"north => 2m Deed. Knd ſo if a leaſe for life be made 
of lands, the remainder for life , albeit the remainder for 
life began wirhour Deed , yet becauſe remainder and rever- 
frons, oſs they be of lands ,'are things thar lie in grant; 
they cannor be ſurrendred without Deed. ' «Qu. fs le fits 16 
feme poit enter, &c, 
Ir is bolden of ſome, That after the ſurrenger, the = - 

| - . 
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Tail during the life of Tenant for life may enter, for that 
having regard to the ifſue, the ſtate for life is drowned, and 
conſequently the inheritance gained by the leaſe, is by the 
acceptance of rhe ſurrender vaniſhed and gone 3 as if Te 
nant in Tail make a leaſe for life, whereby he gaineth a new 
reverſion,if Tenant for life ſurrender to the Tenant in Tail, 
the eſtate for life being drowned, the reverſion gained b 
wrong is vaniſhed,C@*c-and he is Tenant inTail again again 
the opinion Obizer of Portington, 21 H.6.5 3.vide-libefv.3 38.b. 

1nof-nicx-4-£6 ” * 


Me 
ſorboverbatime "'# 
Bur herein are two diverſities (Notable) The firſt is thas 
having regard ro the parties to the ſurrender, the eſtate is * 
tbſolutely drowned, as in this caſe between the leſſee, and 
the ſecond Baron. Bur having regard to ſtrangers, who 
were not parties or Privies thereunto, leſt by a yoluntary 
ſurrender they may receive prejudice, touching any right 
or intereſt they had before the ſurrender, the eſtate ſurren- 
dred hath in conſideration of Law a Coatinuance, 

As if a reverſion be granted with Warranty, and Tenant 
for life ſurrender, the grantee ſhall not have execution in 
rue againſt the grantor, who is a ſtranger, during the life 
of Tenant for life 3 for this ſurrender ſhall work no preju= 
lice to _ grantee, who is a ſtranger, 45 E.3-13. 5 H. 5-9» 
9E.4.18. 

So if Tenant for life ſurrender to him in reverſion, being - 
within age, he ſhall nor have his age, for that ſhould be 2 
prejudice ro a ſtranger, who is become Demandan in a real 
iKion, 40 E.3.13.1 H.6.1. 24 E-3-77. | 

If Tenant forlife grant a rent charge, and after ſurren» 
ter, yer the rent remaineths for ro that purpoſe he 
_ in under the Charge, 5 H.5.3. 26 eAf.38. 7 H. 
[1.D. | 
If a Biſhop be ſciſed of a.rent charge in fee, the Tenant 
the land infeoff the Bifhop and his ſucceſſors, the Lord 
iter for the Mortmain, he ſhall hold it diſcharged of the 
*n,for the entry for the Mortmain afficmerh the alienation 

_—— 


. / 


pro! 


25” 
589. 


372 Of Diſcomtin#ancy. 
in Mortmain,and the Lord claimeth under his eſtate; . by; 
if Tenane for life grant a rent in fee, and ate infeoff the 
grantee,. and the leflor emer for -the forfeiture, the rent is 
revived, fot the leflor doth claim above the Feoftment. Bux 
if I grant the reverſion of my Tenant for life to another for 
rerm-of his life,'and Tenant for life attorn, now is the waſte 
of "Tenant for life diſhpuniſhable, 48 E.3.16. 
Afterwards I releaſe tothe gramee for life and. his heirs, 
or grafr the reverſion to him and his heirs, ' now albeit the 
Tenant for life be a Rranger xo ir, yet becauſe he atrorneth 


to the grantee for life, the cate for life which the gramee. 


had, ſhall have'no continuance in the eye of Law as to him, 
bur-he ſhall be puniſhed for Waſte done afterwanls. 

TT he ſecond diverfity/is, T hat for the benefir of an eftran- 
ger, the eltare for life is abſolutely:determined. 

As it he in tkereverfion make a leaſe for years, or grant 
a rent charge, 8c. and then the leflee for life ſurrender, the 
leaſe or rent ſhall commence maintenang. 

So in the cale of Littkton, frrit between the leſſee, andthe 
ſecond husband, the ſtate for life is determined. And 2. for 
the benefit of the iflue it ſhall be ſo adjudged in Law. Here 
note a diverſity when it is to the prejudice of a ſtranger, and 
when fir is for his benefit. SEES EF 

It a mm makea leaſe ro A. for life,reſerving a rent of 40. 
to him and his heirs, the remainder to B. for life, rhe leflor 
grant the reverſion in fee to B. A. attorneth, 'B. ſhall not 
have the rent, for that alrhough the fee fimple do drownthe 
remainder for life berween them, yer as to a ſtranger it isin 
efic, and therefore B.. ſhall not have the rent, but his heir 

hall have ir. | | | 

 A' Maſter of an Hoſpital being a ſole Corporation, by the 
conſent 'of his Brethren- makes a leaſe for years of part 
the poſſeſſion of the Hoſpital 3 afterwards the lellee for 
years is made Maſter, the term is drowned, for a man car- 
not have aterm tor years in his. own right, and a Freehold 
en anter dreit,te.confilt together (as if man - leſſee for years 


take a feme leſſor ro wife.) But a man may have a Freehold | 


on 


Albeir the reverſion in this caſe be executed in the Lord 
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in his own right, and aterm inauerdrort; and therefore if 
; man leſſor rake the, feme leflee to wife, the term isnot 
4awned, but he is poſſefied of the term in hec right during 
the Coverture, 6 H«.4+.7. PLCom.419. ; 

So.if the leflee make the lefſor his executor, the term is 
not. drowned, 32 H.8. Br.Surr.5.2. | 

But if it had been a Corporation aggregate of many, the 
making of the lefſee Maſter had not extinguiſhed the rerm, 
no-more then if rhe leflee had been made one of the Bre« 
thren of the Hoſpital, 


Set. 637. Fo. 339. 4 


' Nota que un eft ate tail ne poit eſte diſcont, mes la ou ceſtuy que 32 
{ut diſcont. fuit un foits ſeiſce ( quia, omnis privatio preſupps> 
nthabitum ) perforce de 1a tail, fenon que fort per reaſon de gar= 
tir, 9c. for in many caſes a Warranty added to a Can» 
reyance, is (aid to make a Diſcontinuance, ab effety, becaule . 
:raketh away the entry of him that right hath, as a Diſcon= 
inuance.doth. 

As if Tenant in Tail be difleiſed, and dyerh, the iflue in 
Talrcleaſeth ro the difleiſor with Warranty, &c. 9 E. 4.19 
mow 21 E. 4.97. Vide Sect. 592, 596,597,601,649, 
8, 

Sef. 642. Fo. 340. b. 


y the Eſchcart in the life of Tenant in Tail, yer becauſe 


leis not in by the Tenant in Tail, but by Eſchear, it work= 
tno diſcontinuancc, . Bur if it had been execured in the 
itof Tenant in Tail, in the grantee which was in by Te- 
un in Tail, then the Lord by Eſchear ſhould have taken 
_y by it, Vide Set. 620. lib.1. fo.136. & lib. fo. 
63. 


Sect. 643,644, & 645. : 


1nwhom the fee imple of the Gleah, @'«. is, is a queſtion * 
| = y 66 in 7 
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in our Books : Some hold that it is in the Patron, 8 H.6. 24 
s2'H.8.8, But that cannot bt for two Reaſons. 

I. For that in the beginning the Land was given ro the 
Parſon and his ſucceflors, and the Patron is no ſucceſſor. 

2. The words of the Writ of Fur utram, be, Si fit liber 
Elcemoſyna ecslefie de D. 3nd not of the Patron, Reg. 307. a, 
45 E.3. Eſchang. 12 H.8,g. * 

Some others do hold, Thar the fee ſimple is in the Parſon | 
and Ordinary, F N B 19.1. But this cannot be for the cau- 
ſes abovelaid 3 and therefore of neceſlity the fee ſimple is 
in abeiance, as Littleton ſaith. 

Upon conſideration of all our Books, I obſerve this diver- 
fity, Thar a Parſon or Vicar for the benefit of the Church, 
and of hjs {uccefior;if in ſome caſes eſteemed in Law to have 
a tee. ſimple qualified, but ro do any thing to rhe prejudice 
ofs ſucceſſors in many caſes, the Law. adjudgeth him to 
have in effe& but an-eſtate for life. Cauſe Ecclefae publich | 
cauſes aquiparantur, & ſumma ratio eſt que pro religione fact 
Bra&.lib.z f. 226. Et Eccleſia fungisur vice minoris, melioren 
facere poteſt condic* ſuam, deter nequaquam, Brit. f. 143. 

As a Parſon, Vicar, Archdeacon, Prebend,Chantry, Prieſt, 
&c. may have an ation of Waſte, and in the Writ it ſhall 
be ſaid. Ad exherednationem ecclefua,,3c ipfuus B. or Prahenie 
ipfuus A. FN B 55.d-@ 57 E.z. 10 H.7.5.- | 

And the Parſon &c. that maketh a leaſe for life,ſha'l have 
a Confimilicaſu during the life of the leſſee, and a Writ of 
Entry ad Com. lezem after his death, or a Writ ad terminum 
qui prateritt, ora quod permittat in the debet, and none can 
maintain any of theſe Writs but a Tenant in fee ſimple or 
fee tail, FN Bl.m.n. 20 H.3. Fur. utr. .T emps E- 3. Frirutt. 
141. 14E.3. ibid.q, FN B.50.30E.3.26, 21 E.g.11, Er 
try 10. F N B 206. fol. Reg. 237. 4 E.4.2. 8 E.3. Entr) 3 
7 E-3.54,55- ral 

And a Parſon &c. may receive Homage, which Tenant 
for life cannot do, Temps E, 1. Encumbent 19. 

þ Ttem, a Parſon &e. ſhall have a Writ of Meſne, anda 


Contra formam feoffmenti, F N B.49.l. 50.2:f0.343.b. AS 
| ; ul 
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' But a parſon cannot make 8 diſcontinuance,for that ſhould 
be:to the prejndice of his lucceflor, ra take: away, his entry, 
and to drive hintto areall aRtion.\ Allo if a;-parſon, &c. make 
a Leaſe for years, reſgrving arent and dyeth,the Leaſe is de 
termined by his deathzas it Tenant for life had made aLeaſe, 


| noacceprtance of the rent by the ſucceſſor can make it good. 


Alſoin a reall a&ion, a Parſon, Vicar;Archdeacon,8c, ſhall 
haye aid of the Parron, and ordinary,as. Tetant for life ſhail 
have. 20 E.3. aid. 30.25 E.3.54.8 E.3.45. 8 H. 6.24.11 
H.6.9, 6 E.3.45-43-Aſ-p-13- F-N.B.i29. 

So as it is evident, that to manly purpales.a parſon hath bur 
in effe& an Eſtate for life,and ro many a qualifdFee ſimples 
but the entire fee and right is not in him, and that is the rea- 
ſon that he cannot diſcontinue the fee ſimple; that he hath 
not, nor ever had 3 for as it hath been ſaid, : Omnis privatio 
preſuppontt habitum, and for rhe ſame cauſe he cannor haye a 


| writof righr, nor a writ of right in his nature as a writ of 


right for diſclaimer of cuſtomes and ſervices,: xe injuſte vex- 
es, ratzonalibus divifis, quo jure, gc. TED) bf 
| Bur here ir appearcth-by Lztcleton,that ſuch bodies politick 
or corporate as have a (ole (eifin,and may have a writ of right 
for that the fee and right is in them ( albeir they cannor ab- 
lalutely convey away their Lands, &c.\withour aflent of o- 
thers) may make a diſcontinuance, as a Biſhop, an Abbot, a 
Dean, a Maſter of an Hoſpital, &c. Bur this is tro be under- 
ſtood, where a Dean, &c. are ſolely (ciſed of diſtin poſſe(- 
hons, foEif. the body that is ſeiſed be aggregate of many, as 
the Dean and Chapter, Maſter and confrates, &c. then the 
Feoftment of the Dean ar Maſter is ſo far from a diſcontinu= 
7g it is a _ | 6 Re ; I 
ut at this day, the Biſhop, Dean, Maſter of an Holpital, 
&, that have. the fee and right in them, cannot diſconti- 
me,neither can they, or any Parſon, Vicar, Arch-Deacon, 
Febendary,or any other baving anyEcclefiaſtical living with 
ert-of Dean and Chapter, Patron and Ordinary, or the 
conſent of any*orhers, make any Leaſe, gift,granr; or Con- 
Kyance, Eſtate,Charge or Incumbranice te binde his —_ 
& 2} oFs$ 
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ſors or others, then for rerm of 21 years, er rhree lives in 
| poſſeſſion, whereupon the accuſtomed renr or mare ſhall be 
reſerved, Vide $.528.993.09. 1 El.c.18. 1.3 Bke.10. x ge, 
3-2. fol.46. 1.4. fok.76. 8& 20 El.5.$0.9. & 14.1. 6. fo.35, 
L7.0. 8.1. 31. fo. 67. 27 H. 8. 3» H.8. 32 H.8, 37 H.8, 
3 B.6.&c. = 
Theſe peints concerning Hoſpitals were reſolved by the 
Juſtices, 4 El#.'The Cheneys caſe, 1.2-f0.48,49. Eveſqu 
do . £4 | | B- Iv] 
"= T hat no. Hoſpital was- given tothe Crown by the 


Statute of 27 H. 8. nor any Hoſpital is within the Stavute | 


of 31 H. 8. of Monaſteries, but only Religious and Ec- 
cleſiaſtical Hoſpitals, and that no Lay Hoſpital was within 
zhoſe Statures. ' - 8211 330 1; ae! 
2. If upon the Foundation: of any Hoſpital, or afrer it 
was ordained, Thar one or divers Prieſts ſhould be- main« 
rained within the Hoſpital, to cetebrare Divine Service to 
rhe poor, and to pray for the Soul 'of -the Founder, andall 
Chriſtian Souls, or the like, and:thatybe poor of fuck Ho+ 
tals ſhould make rhe like'Oriſons 3''yet ſuch an Hoſpirall is 
not within the ſaid Starute, for the Hoſpital is Eay ayd not 
Religious 3 and all, or the moſt part of anciem Lay Holpj« 
tals were founded or ordained after the'like fort, andthems 
kers of thoſe Starures never intended to overthrow wotksf 
Chariry, but ro take away the abuſe.- 31. £ av 
____ 3+ Thar no Hoſpital was given tothe King by the-Srarme 
of 37 H+8. but in- two caſes, where che Donors, Founders, 
or Patrons, 8c. - had emred and expulfed rhe Priefts, War 
dens, &c. berweenthe 4 of Febv. 2» H. $. and* the-25; -0f 
Decemb. 37 H.8. or where King H+-8. by Commiſſion's 
cording to that AQ ſhould enter, and (eiſe the fame y but 
_ determined by the death of rhat King, I. 1. f-24. Poriow 

Cate. ; 12 ES 31432 
_——-4. T hat the Statute of yg E.6. extended not ro-any Holpk 
ral whatſoever, either Lay or Religious, -as bythe ſameap* 
peareth, 1.4.3$11,113,114,016. in Lamberts caſe, 
Not, of Hoſpitals, ſome are Corporations aggregate of 
| | many, 


Sz cx mz—- 
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many, as of Maſter ox Warden,&c. and his Confdtres :fome 
where the Maſter.or Warden hath only: the eftare of:-Inhe- 
ritance in-him, and the Brethwen and Sifters;power tdg.con- 
ſent, having College and Common 'Seal 3' {ome-where the 


{ Maſter or Warden hath the eſtate in bim, - but bath-no Col- 


lege and Common Secal,,. and ſuch a. Maſter of Warden ſhall 
have's Furis wirum's and of theſe Halpirals ſome be-Eligible, 
ſane Donarive, and ſome Preſentarive, 14: B:'3;, Furi u- 


Sca.646,647. Fel.342. b: 0, 


trum, 4 P 


If Tenant pur terme dauter wie dyeth, the Fxcchold is (aid 
tobe in, Abeyance until the occupant enter, , {i - 

If a wan make a leaſe for life, rhe remzinderto the righr 
heirs of IS. the fee fimple is an Abeyance, unill I,S. dyeth, 
Pde _ L.Fitg.4. An. Inſequiturque ſolo, & caput inter uhibt- 
lacond7s. : 44 10 Lnnggtt ny 

Alfo when a Parſon dyeth, we ſay, That the Freehald 
(of the Gleab, &c. ): is in confideratione fue intelligentia legis, 
becauſe a ſuceeflor is in expectation to'take it, 34: K43-63. 


Se'it is of a Biſhop, Abbot, Dean, Archdedcons Prebend, 


Vicar, and of every orher (ole Corporation, or Body Polis 5&5 


tick, Preſentative, Ele&ive ar Donative z which inheritances 
wt in Abeyance, are by ſome called Haveditates juceutes, 
__ kt. 6.2» and (ome (ay, Que le fee eff en baidunce, Brit. 
249, "rf RN 
] SeZ.641.'Fol343- b. 


Principinm.ef primun caput, from which many caſes 
kretheir qrigznal or beginaing,which is ſo ſtrong, as'tt ſuf 
kak. no contradiftion. Contre 1eganten primciphs vor Cft, di. 
putcndupe, 11 Hi. 449. © 1:64 10784 Rs 8 

Nore a diverſity, when the right of fee ſunple is; perpe-> 
wiyby Judgement of Law in-Abeyanece,. without any ex- 


*Ration ro come in effec, there 7 hath the *qualified- fee >F- 


nearrent* bis que in jure requiruntur, may charge or alien it, 
#1nthecaſe-of —— ” 
| 4 : ut 


end 


">, 


: ticularly, there as the ſtate jn the land removes, the charge 


104+ 
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Bue where the fee ſimple is in Abeyance, and by poſlibi- 


-lity may every hour come in eſſe; As if a leaſe for life be 


made, the remainder to the right heirs of IS. rhe fee ſimple 
cannot be charged, till I.S. be dead. ng 

Lands intajiled may be chaszed in fee, for the eſtate Tail 
may be cur off by Fine or Recovery. 

Alſo the eftate Tail may continue, and yet Tenant intail 
may lawfully charge the Land, and binde the iflue in Tail, 
44 E.3.21,22. 

As if a difſeiſor make a gift in Tail, and the Donee in 
conſideration of a Releaſe by the difſeiſee of all *his rightto 
the Donee, mu a rent charge to the difſeiſee and his heirs, 
proportionable to the value of his right, this ſhall binde the 
Tue in Tail , Fide SeR.1. Bridgewaters Caſe, & 59. fil. 
48. b. Whick Lands by the Rule of Littleton may be char- 
ged 3 and therefore if the owner of thoſe 13 acres-grant a 
rent charge out of thoſe 13 acres, generally lying in the 
Meadow of eighty, without mentioning where they lie par- 
removes alſo. | 

If the Parſon dye, and in time of Vacation, the Patron 
of the aſſent of the Ordinary, and the Patron and Ordins- 
ry = an Annuity or rent charge -out of the Gleab, this 
ſhall binde the ſucceeding Parſons for ever. | 

A Chutch Parochial may be Donative, and exempt from 
all Ordinary Juriſdi&ton, and the Incumbent may reſignto 
the Patron,and not to the Ordinary,neither can the Ordins- 
ry viſfir,but the Patron by Commiſſioners to be appointedby 
him. And by Littletons Rule, The Patron and-Incumbent 
may charge the Gleab, and albeit it be Donative by a Lay- 
man, yer mere Laicus is not capable of ir, but an able 
Clerk infia ſacrosordines is 3 for albeit he come in by Lay 
Donation, and not by admiſſion, or inſtitution 3 yet bs 
fun&ion is ſpiritual. Fide 133,539. 11 E.3-Furutr.3- 8.4 
29.31. 13 Afs.2. SH TFT nt, . 

_ Asthe King may create Donatives exempt from the vil 
tation of the Ordinary, ſo he may by his Charter —_ 6 
| | " Biſho 
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ſubje& to found ſuch a Church or Chappel, and to'ordain 
that it ſhall be Donative and not Preſentable, and to be yi- 
fted by the Founder, and not by the Ordinary. . And thus 

an Donatives in England, whereof common perſons were 
Patfons, F.N;B. 35 E.4.2. A.B. Dyer 10.Elf.273. 14 El. 
(ap- 5+ by H.5.cap.1. 

Ordinarizs, is be that hath ordinary ſuriſdiQion'in cauſes 
Eccleſiaſtical , immediate to the King and his Courts of 
Common Law, for the better execution of Juſtice, as the 
Biſhop,&@'c. Regularly according to the Ecclefiaſtical Laws 
allowed by the Laws of this Realm, viz. which are not a- 
rainſt the Common Law (whereof the Kings Prerogative is 
2 principal pou nor againſt the Statute ani Cuſtoms of the 
Realm, The Ordinary and other Eccleſiaſtical Judges do 
proceed in Cauſes within their Conuſance 3 and this Juriſ- 
dition was ſo bounded by the ancient Common Laws of 
the Realm, and ſo declared by AR of Parliament, 25 H.8. 
ot9.33 H.6.34. 32 H.6. 28. 

Note, that inſtitution is a good plenarty againſt a Com» 
mon perſon (but not againſt the King,unlels he be induQted) 
and that is the cauſe that Regularly plenarty ſhall be tryed 
bythe Biſhop, becanſe the Church is full by inſticution, 
which is a ſpiritual a&, but void. or not void ſhall be tryed, 


| by the Common Law, 22 H.6.27. 38 E.3.4- 


At the Common Law if an uſurpation had been had upon 
an Infant or feme Covert, having an Advowſon by Likeone, 
or upon Tenant for life,&c. the Infant, feme Covert, and 
he in the reverſion were driven to their Writ of Right of 
Advowſon 3 for atthe Common Law if the Church were 
once full, rhe Incumbent could nor be removed, and ple- 
harty was a good plea in a <Qu.imp. or Aſſize of dar. Preſent- 
ment 3 and the reaſon of this was, to the intent that the 
Incumbent mighr quickly intend and apply himſelf ro his 
iritual charge : And ſecondly, the Law intended, ' That 
the Biſhop that had Cure of Soules within his Dioceſle, 
would admit and inſtitute 'an able man, &'c.' 6 E.3. 28. 
39-52» 

| Notz, 


12 4- 


127 
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If rhe King do preſent ta a Church,. and bis Clerk is 24. 
= ne yer before indu&ion, the King may 


repeal and revoke his Preſentation. Burt Regularly no man 


can be pur out of poſſeſſion of his Advowfon, but by ad 


miſfion and inſtirution upon an uſurpation by a Preſentation 
to the Church 3 Cum aliguis jus praſentandi non habens prafes 
2averit, 9c. and nor by collation of the Bithop, 45 B. 3.35, 
38 E.3,4: 13 Bl. Dyer 292.18 El.Dyer 348.14 Ecq.:, 7H, 
4.3 2. feb. 344-b- | fe. 

Nota, that an uſurpation upon a preſentation, ſhall no 
only put our of poſleſton him thar hath right of preſents 
tion, but right of Collation alſo. Therefore ar rhis day the 
Incumbent ſhall be removed by a «Qu. inp. or Aſſize of dar 

reſentment,. if there be nor a plenarry by ſix moneths, be- 
fore the Tefte of the Writ, but then the Incumbent muſt he 
named inthe Writ, or elſe he ſhall never be removed, 9g H. 
6.32. & 56. 19 8.6.68. | 

At the Common Law if hanging the Q4.awp. againſt the 
Ordinary for refufing of his Clerk, and betore the Church 
were full, the Patron brought a «Qu. zmp. againſt the Biſbop, 
and hanging the Suit,the Biſhop admit and inſtitute a Clerk, 
. at thepreſentation of another, in this 'if Judgement be gi- 
ven for the Patron againft the Biſhop, the Patron ſhall 


have 2 Writ to the Biſhop, and remove the Incumbent that 


came in pendente lite by uſurpation, for pendentelite mibil._in- 
10vetur, and therefore at the common Law it was good po: 
licy, to bring the «Qu. imp. againſt rhe: Biſhop, as ſpeedily 
25 mighr be. So it is good policy at this day'to.name the Bie 
ſhop in the. «Qu. imp. for then he ſhall nor preſent by lapſe, 
30 E.3.Qu.imp. Statham. 5 E.4.115. 9 E.4.30. 


* 5551 Sef. 649,650, fol.345.2. 

If Tenant in Tail of lands holden ofthe King,be attaints 
ed of Felony; and the King after Othice ſeiſerh the ſame; the 
eſtate Tail is in Abeyance, there ſaid to bein ſuſpenſe, 
19- H. 6, 60. 29 eAſſ. Þ. Com. 562. 563. Walfsngbams 


Caſe. | 
Tenant 


cr 2 $$ + 


[8 


Of Duſcomtiunance, 58c 


| Tenant far life, the remainder in T ail, theremainder to 


tun Ftat. ſuuye ro a man and his heirs, both cftares. do paſſe, 
46 Af:23.44 B.3.10. . £130 | | 
$mfroe reffurs lignifierh properly and ſpecially in Writs 
ad pleadings:3 when an eſtate is rurned to a right as by di- 
ſcent, lin. &c. where it ſhall be faid, «Quid jus defcendit, 
gunterrd, 20 H.6.9. | Ss ' | 
But right doth alſo include the eftare iu cfe in Conveyan- 
as, and therefore if Tenant in fee fimple make a leaſe. for 
and releaſe all his right in the land ro. rhe lefles and 
his beirs, the whole eſtate in fee ſimple paſleth. ide Se. 
#65, Pl. (om. 48 4. lik. 8. fol. 153. eAltbhams Caſe, 39. He 
6. 39, 
And ſo commonly in Fines, the right of the land inclu- 
lth and paſfleth the ſtare of the land, as A. cognovit tene- 
nenta pradit.c cffc jus ipfans B. ec. and rhe Starure ſairh;jFris 
ſum defeadere:(which is) ffatum fuum. W.2. cap. 3. Ph 6am 
4.9 487.h. - | Bev tt | 
And note, That there is jus recuperandi, jus intrants, juts bg- 
lmdi, jus retinends, jus perciprendi, jus poſſidendi, to. 345-b. 


mo-lands whereof another is feifed, for the which he can 


Tinenoadtion, as Licle of Condition, Title of Maortnigin, 


&. Vide $. 429,659, &c: #1) 
Every right is a Title, but every Title is not ſuch a right, 
for which an aRion lyeth, and therefore Tztulus eſt juſta cau- = 

lpoſidend: quod noſtrum eſt. 

As by a releaſe of a right a Title is releaſed, ſo by releaſe - 
fa Title a right is releaſed alſo. 

Intereſt, ex vi termini, extendeth to Eſtates 3 Rights and 
Titles that a man hath of, in, to, or out of Lands; and by 
tegrant of rorum intereſſe ſwam in ſuch lands, as well rever- 
ions as poſſeſſions in fee ſimple ſhall paſle, PLCom.374.Seig- 
Mer Zouches Caſe, & 487,488. Nichol. Nichols Caſe, 23 H. 

\, Tail. Br.32. 16 El, Dyer 325. b. 

If Tenant for life be, the remainder in Tail,and he in the 

re- 


the right heirs of Tenanr for life, Tenant for life- grane; POE | 


Tile propevly-is, when a man hath a lawful cauſe of entry 585 


W>- 


+ 299. 
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remainder in Tail releaſe to the Tenant for life all his riphe 
nd Rare in the land: Hereby it is ſaid in in our Books, Thi: 
the cftate of the leſſee is nor enlarged, bur the releaſe feryerh 
to this purpoſe,to put the ſtate Tail into Abeyance,ſo as ahe; 
that he in the remainder cannot have an aRion of 'Wikte, 
43 Aſſ.p-1 3-41 E.3.Wafte 83.11H.4-67.14H.7.10. Pl, 
483. per Dyer 27 H.8.20. Yet in thar calc (ſaving reforms 
tion) the leſſee for life hath an eſtate for the life of Tenatin 
in Tail expeQant upon his own life, 42 E.3:323, 

'But if Tenant in fee releaſe to his Tenant for life all his 
right, yer he ſhall have an ation of Waſte ; and if Tenan 
in Tail make a leaſe for his own life, he ſhall havc an aRion 


of Waſte, FNB60.H42E.z.18. 41E.3.}aſte 83. 


Sef. 658, F01.347.b. 


Here Littleton doth adde a Limitation to that which inthis 
Chapter he had generally (aid, viq. That an cſate Tail cayy 
not be diſcontinued, but where be that maketh the diſcot- 
tinuance was once ſeiſed by force of the Tail 3' which is'to 
be underſtood, when he is:ſciſed of the Freehold and Inhe- 
ritance of the eſtate in Tail, and not where he is ſeiſed ofa 
remainder, or a reverſion expeQant upon a Feechold,which 
Freehold is ever much reſpeted in Law, Vide 637,592,596, | 


597,601,640,6041. 
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aſter of FE WD & + 3 


Com, \ , 
ct Of Remiter, 


Sef. 659. Fo.348.4. 


nant {| Oubomead 2 Titles a terres ou tenemeuts. Et adonques eff 
ion judge cins per force de ſon eigne title, ceo eft a luy die un 
Remitter, pur ceo que ley luy matter deft, eins en la terre ec. per 
| pluis eigne &&* ſure title. <Quod prius eſt, verius eſt, & quod 
rus ef rempore, porius eſt jure. | 

ARemitrer is an operation in Law, upon the meeting of 
ithis | ancient right remediable, and a latter ſtate in one perſon 
Cay | yhere there is no folly in him, whereby the ancient righr is 
(cot | reſtored and ſer up again, and the new defeaſible eſtate cea- 
is'to J{dand vaniſhed away, 25 eAſſ.p.4. 11 H.4.50.4. 

nhe- | Here in this caſe(Titles)includeth Rizhrs, for being pro= 587 
| ofa Jrey taken as in caſe of a Condition, Mortmain,Aflent to a 
hich {Raviſher,&c. there is no Remitter wrought unto them, be= 
$96, Jauſe theſe are but bare Titles of Entry, for the which no 
\.  Jition is given, but a Remitter muſt be roa precedent righr. 
And Littleton in this Chaprer putterh all his caſes, only of 
Iimitters to rights remediable. 429.8 650.Sef.&c.34 H.8 
Renit. Br. 50. 44 E-3-eAttamn.22.38 Aſſ.p.7. 

Note two things : 1. 'T hat this Remitter is wrought in 
lis caſe by operation of Law upon the Freehold in Law de- 
tended without any entry. 

2. That the Law ſo favoureth a Reminter, that if the diſ- 
antinuee be an Infant, or feme Covert,and Tenant in Tail 

{ther a diſcontinuance djfleiſe rhem, and dye ſeiſed, the iflue 
AP, [tall be remitted withour any reſpe& ot the privilege of In- 
| or Coverture,11 E.4.1. 

In this caſe, and many other, the Law that abhorrerh 
| Suits 


d- 


&  Nota, in this caſe, that the State of the land, out of which 


. and after Tenant for life dyeth, whereby the grantor bt- þ 
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Suits of vexation, doth ayvid circuity of ation, for the Rul® 
is (ircaitns eft eoitandns, 11 E.3-3. Af.85. 4 Ecg.35. 14H: 
6.27.10 H.7.11., F N B Meſne and Waſte, 


Ser. 660, Fo. 348. b. 


Since Littleton wrote, and after the Statute of 2&4 H. 8, c; 
19. If Tenant in Tail make a Feoffment in fee tothe uſe of 
his ifſue, being within age, and his heirs, and dieth, and 
the right of the eſtare Tail deſcend to the iflue, being with- 
in age, yet he is nor remitted, becauſe the Stata/executeth 
the peſſchon in (uch plight,manner and form as the uſe was 
limited 3&5” fc de frmilibas, 35 H.8. Dyer 54-b. 6 Ec6.b.77, 
1% 2P.AM.116. 1 & 2 P,M. 129. 191. 28 H.8.23. b. Pl. 
(om. Amy Townfends Cale, 34 H.8.Remt.Br 49. i 

Bur if the iſſue in Tail in that caſe wave the pofleſiing, 
and bring a Formedon in the Diſcend.and recover againſt the 
feolfees, he ſhall thereby be remitted to the eftate Tail. 0- 
therwile the lands maybe {o incumbred, as the ifſue in Tail 
ſhould be at a great inconvenience : but if no Formeden be 
brought, if that iflue dyerh, his iflue ſhall be remitted, be- 
cauſe a tart in fee fimple at the Common Law deſcendeth 
unto him, P4.Com. ſupra. Z 


the rent iflued, being defeated, the rent is defeated alſo. Fo. 
349. a. | NE 
Bat if Tenant in tail make a Leaſe for life, whereby he 
eainteth anew reverſion in fee, ſolong as Tenant for life 
liveth, and he granted a rent-charge, out of the reverhony' 


comerh Tenant in Tail again, and the reverſion in fee de- 
feared, yet becauſe the grantor had a right of rhe intail iu 
him, cloathed with a defeaſible fee fimple, the rent charge þ 
remainerh geod againſt him, but not again his ifluezwhichÞ 
diver{ity is obſervable, 11 H.7.21. Edrihbes caſe. © "4 

If the heir apparent of: the difſeiſce difleiſe the difſcilor,'{ 
and grant a rent charge, and then the difleiſee dieth, the: fi 


granter ſhall hold ir diſcharged,for there a new righrof =_ 
| . ot 


\ 


wul® [oth deſcend unto him, and therefore he is remjnted. 
V+ I $0 if the Farther diſleiſe the grandfather 3 nt and rent 
tharge and dyeth, now is the entry of the grandfather taken 
way, if after the grandfather dyerh, the Sonne is remitted. 
{as where our authour purreth his example of a fee taile, 
, c. Jiholderh alſo in caſe of fee ſimple, and Lzrleton que le terre 
eof I diſcharge del rent, 8c. But the whole grant is not thereby 
and Jnoided, for the grantee ſhall have notwithſtanding a writ 
th- Joannuiry, and charge the perſon of the grantor, i. 2» fo. 

etch J16.b..}/ayds cale. 

was | Alſo L#tfeton here puts his caſe of things granted out of the 

77+ Jlahd: Bat if rhe iflue ar full age by Deed Indentind,or: Deed 

Pl. Ill makes Leaſe for years of the land, and after by rhe 

 » Jith of tenant inrail,. he is remitted : -Ir is holden that he 

100, {hill nor avoid the Leaſe, becauſe it is made of the Land it 
: the JF; and the Land is become by the Leaſe in another;;then 

. & fiiin the caſe of a grant of a rent charge. 33 H.8. Dy.51.b. 


Tail Jud vide Se. 28 9.* 
he. Sef. 661, #0.349.b. 


deth | Regularly, -2 man ſhall not remined to a right remedi- 
e,tor the which he can have no aCion, 1.3. f.z. Marqueſſe 
hich I{#incheſters caſe. Neither an aQion withour a right, nor 
Fo. Þtight without an ation, can make a remittance. As if Te- 
tintail ſuffer a common recovery, in which there is er- - 
y he Jnr, and after Tenant in tail difleiſe the recoveror, and dy- 
r like F{b, here the iffue in tail harh an aRion,vi7, a writ of error, 
Gong! Fitas long as the Recovery remaineth in force, he hath no 
r bt- I, and therefore in that caſe there is no remittance. If B. 
< de-" Fichaſe an Adyow(ſon, and ſuffer an uſurpation and Gx 
j] 18. Juneths ro paſſe, and after the uſurper grant the Ad- 
Þ'#lon to B. and his heirs, B. dieth, his heir is not remitted, 
Pauſe his right. to the Advowſon was remedilefſe, a right 
Pilour an ation. Tenant in tail of a Manor whereunto an 


ce grants the Advowſon to Tenant in tail and. his heirs, 
entry [tant in tayl dycth, the iflue is not remitted to the Ad- 
doth vowlon 


Of Remittey. | 225 


:{Wrowſon is appendant maketh a'diſcontingance,the diſcon- ' 
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vowlſon, 'becaule the iflue had no a&ion to recover the Ag. 
yowlon, before he recoyered the Manour, whereunto the Ad. 
vowſon was Appendant, 5 H.7.35» And ſoit is of all other 
inheritance, regardant, appendant, or appurtenant, a man 
ſhall be remitted to any of them before he recontinueth the 
Manor, Cc. whereunto they are regardant, appendant, gg%4. 
Car nul ne poit claimer droit en les appurtenances ne en les acceſs 
ſories que nul droit ad en le principall, Brit. fo.126. 
Bur. on the other fide,if aman be remitted ro the princhs, 
he ſhall alſo be remitted to the appendant er acceflory, albeit 
it were ſevered by the diſcontinuee,or other wrong doer 3 and 
therefore if Tenant in tail be of a Manor, wherenunto an Ad- 
vowſon is appendant, and infeoffeth A, of the Manor with 
the appurtenances, A- re-enfeofferh the Tenant in tail,ſaving 
to himſelf the Advowſon, Tenant in tail dieth,: his iflue be- 
ing remitted to the Manor, is conſequently remitted to the 
Advowſon, although at that time jt was ſevered from the 
Manor. Soit is in the ſamecaſe, if Tenant in rail had been 
difleiſed, and the difleiſor ſuffer an uſurpation,if the difltie 
enter into the Manor, he is alſo remitted to the Adyowſon, 
$ R.2..Q14.iMp.199. 2 H.q.18. 14 H.6.15,16.FNB.z5.bo 
36.f.33 H.8.Dy.48.b. 24 E.z.diſcontinuance, 16. | 


Sef. 6C3, 664. Fo0.350. 


If the diſcontinueezafter the death of Tenanr in tail make 
a charter of feoffment to the iflue in tail being within age 
who hath right,and to a ſtranger in fee,and make livery tothe | 
infant,in name of both:rhe iflue is not remitted to the whole, | 
but to the half, for firſt he taketh the fee-ſimplez and afterthe] 
remittance is wrought by operation of Law, and therefor} : 
can remit him, but toa moity. Vide SeF#.288. = 
' $SiTenant in —_— ſou heire apparent, Pheire cunt i] 
plein age al temps de feoffment, & puis le Tenant en taile mor, 
neſt remitter al heire, pur ceo que il ſuit ſa folly, que il evan | 
plein age voile prender tiel yas vaknnt, By this feoftment a 


beit the heir apparent hath ſome benefit in the life - j 1 
| ; 


{4 in Law unto him, if he do ſurvive his wife, bur 


Ar] Make no diſpoſition, and die before his wife, ſhe ſhal 
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| Anceftor, yet ifhe thereby ( befides his own ) ſabje& during 


his life, to all charges and incumbrances made or ſuffered by 
his Anceſtors, 40.E. 3.44. 18.E.4.25. 


Sec.665. Fo. 3SI.4. 


Nota,that the eſtate which doth in this caſe work the Remit- 
ter; could not have continuance after the deceaſe of the wifez 
and ſo on the other fide, if the husband make a drfcontinu- 
jnce, and take back an eſtate to him and his wife, during the 
iſe of the hasband, this is a Remitter to the wife preſently, 
albeit the eſtate is not by the limftation to have contintiedat- 
ter. the deceaſe of rhe husband; which caſe is proved by the 
rexſon of the cafe,which our Author here pntterh.} 

If aman take to wife a woman ſeiſed in fee, he gaineth by 
the intermarriage, an eftate of freehold in her right, which 
effate is ſufficient to work a Rerwitter, and yet the eſtate 
which the hnsband gainerh dependavgupon uncertainty, and 
confiſterh in privity. 13.H. 4.6.18.E.4.5.11.H.7.19.10.H.6. 
11.7.H.5.9.b. 

For if the wife be attainted of felony, the Lord by eſcheat 
ſhall enter, and put ont the husband, otherwiſe it is if the 
erg = committed afret ifſhe had, 4.4.p.4.4-E-3.4f.156. 
vide 8.58. | 

Alfo if the husband be attainted of felony, th e King gain- 
«lh no freehold, but apernancy of the profits, during the 
Coverture, and the freehold remainetH in the wife. 

2. If ſhe were poſſeſſed of a terme for yeers, yet he is poſ- 


kfſed in her righr, but he hath power to diſpoſe thereof by; 2 o 


Fant or demiſe, and if he be outlawed or attainted, they are 
ts in Law. PL.Cam. 250.0, Dame Hales caſe.50,Afſ.5.21.E-4. 
$$.7.E.4.6.7 8.7.2. 

Upon an execution againft the husband for his debr, the 
Herifte may fell the terme during her life ; but the hushand | 
Un make no diſpoſition thereof by his laſt Will, Alſo if he 


.|Mmke no diſpoſition or forfeirure of it in his life, yu _ 
if hee 
[ have” 


"r 


A 3A 
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it again and the ſame Law is of Eſtates by Statute Merch. 
Stap. Eleg. and other Chattels realls in poſleilion. 1,8, fol.g6. 
Matthew Mannings caſe. 

But if the husband charge the Chatrell reall of his wife, it 
ſhall not bind the wife, if ſhe ſurvive him. 7.H.6 1. 

If a femt ſole be poſſeſſed of a Chatrtell reall, and be there. 
of diſpoſſeſſed, and then taketh husband, and the wife dieth, 
and the husband ſurviveth, this righr is nor given to the huſ. 
band by the intermarriage, but the Executor or Adminiſtra- 
tor of the wife ſhall have it3 ſo it is if the wife hath but a poſ- 
ſibility. vide Sef.58. | 

And ſo itis if the wife be poſſeſſed of Chattell reals in auter 

droit, as Executor,or Adminiſtrator,or as Guardein in Socage, 

- &c.' PL," Com, 294+ Osbornes Caſe, and fo. 192. b. Wroteſleyes 
Caſe. 

In the ſame manner if a woman grant a termto her own 
uſe, taketh husband and dieth, the ſurviving husband ſhall 
not have this truſt, bur the Executors or Adminiſtrators cf 
the wife, for it confiſteth in privity, P. 22. El. in Cancel, 
Withams caſe. ' 

Chatrels reals conſiſting meerly in ation, the husband 
ſhall not have by the intermarriage, vnleſs he recover them 
in the liſe of the wife, albeit he ſurvive the wife, as a Writ 
of Right of Ward , a valore maritagth, a forfeiture of Mar- 
riage, &c, whereunto the wife was intituled before the Mar- 
riage. 

= "Chattels reals being of a mixt nature, viz. partly in 
poſſeſſion, partly in ation, which deciiring the Cover- 
ture, the husband ſhall have by the intermarriage, &c. As! 
the hizsband be ſeiſed of arent-ſervice, charge, or ſeck, in the 
right of his wife, the rent become due during the Coverture, 
the wife dieth, the husband ſhall have the arrerages,but if the 
wife ſurvive the husband, ſhe ſhall have them.and not the ex- 
ecutor of the husband, 13 E. 3. Qu. imp. 57. 14 H. 4. 12.{Þ. 
N. B. 121, 11R.2. Account 49. 12 R.2- Breve 639. 5 ES 

 Exec.99. 


So it is of an Advoylſon, if the Church become yoid du- |, 
ring | 


# 
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ring the Coverture, he may have a Qu. Imp. in his own name, 
as ſome hold : but the wife ſhall have it if ſhe ſurvive him, 


78.7 


| and the huſband if he ſurvive her, 50 E, 3.13. 28 H. 6.9. 
#5 
Now by the ſtatute of 32 H. 8. cap. 37. if the haſband ſur- | 


vive the wife, he ſhall have the arrerages, as well incurred 
before the marriage, as after, /. 4.51. Ognels caſe. H. 17. El. 


Rot. 4.57. in Com. B. Sharps caſe, f.351.b. 


Bur the marriage is an abſolute gift of all chattels perſo- 


{ nals in poſſeſhon in her own right, whether the husband 


ſurvive the wife or no 3 bur if they be in a&ion, as debts by 
Obligarion, Contra, or otherwiſe, the husband ſhall nor 
have them, unlefſe he and his wife recover them. And of 


perſonal goods en auter droit , as Executor or adminiſtrator, #2 


&, the marriage is no gift of them to the husband, al- 
though he ſurvive his wife, 21 E. 4.4.11 H.7.4- 26 N.8.7.43. 


E.3.10.4 H.6.5. 16 E.4.8. 


If an eftray happen within the Manor of the wife, if the 
buſband dye before ſeiſure, the wife ſhall have it, for that 
the property was not in the wife before ſeiſure, 21 E. 3.8. 


vide 10 H. 6.17. 


But note a diverſity between a property in perſonal goods 
and a bare poffeſſion 3 for if perſonal goods be bailed to a 
keme, or if ſhe finde goods, or if goods come to her hands 
45 eXEcutor to 4 Bailiff, and taketh a huſband, this bare poſ- 
leſſion js not given to the huſband , but the ation of de- 


tinue muſt be brovght againſt 
I7, 


Sed. 666. Fol. 351. b. 


the huſband and wife, 39 E.3. 


By this caſe jt appeareth, That albeit there be no moi- 


Aa 2 


tes between huſband and wife, yet thi$ is a Remitrer pre- 
ntly, and ſtanderch not upon the ſurvivor of the wife , as 
me have thought 3 for if the eftate gained by intermarriage 
bea ſufficient eſtate to worka Remitter, 4 fortiori, an eftate 
made ro the huſband and wife; ſhall work a Remitrer in the 
we, And ſo it is if Tenant in Tail infeoff his ifſue = 
WiHtnn 
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within age, and his wife in fee, and dieth, this is a Remitter to 
the iſſue preſently , by the death of Tenantin Tail, thoygh 
ſome have thought the contrary,21.E.3-26.29.E.3.43.19,E, 
3.Remit. 14.35. 4ſ.12.26.E.3.69.vide 676 Seet.11.R.,2,Remit 
12.44-E.3.17. 


Ser. 657. Fol.352.4. 


Eſtoppe], 7e. a Concluſion, becauſe a mans own ad, orac. 
ceptance, ſioppeth or cloſerh up bis mouth to alleage or plead 
the truth. 1. 2. f0.4-b. Goddards Caſe. Vide S. 41. & 693, 695, 
679. | 

Note three kindes of Eſtoppel : 

I. By matcer of Record, viz. by Letters Patents, Fine, 
Recovery, Pleading, taking of Continuance, Confeſſion, In- 
parlance, Warranty of Attorney, Admittance, 43. Afſ. 29, 
8.H.4 7,8.22.4ſ.54.15.E.3. Eftop.239.4.E.3. 16.133. 

2. By matter in writing, as by Deed indented, by making 
of an Acquitrance by Decd indented, or Deed Poll, 4.H.4.1. 
8.H.7.6.13.H.7.24.15.E-4.28,41,E+3. Eſtop.12. 12.R.2.Efty, 
21 2.by Deſcaſance, by Deed indented,or Deed Poll. 8.R.z, 

. Eftop, 283. 35. H.6.18. 3.H. 6. 16. 16. H.7.5, 34.H:6419, 
x4-H.,4.29. 

3. By matter 7n pats, as by Livery, by Entry, by Accept: 
ance of rent, by Partition, and by acceprance of an cftate, 
here in the Caſe that Littleton puccech, whereof Littleton ma- 
keth a ſpeciall Obſervation, That a man ſhall be eſtopped by 
matter in the Countrey, withour any writing. 

Gpanke/ ) Note theſe few Rules concerning Eftoppels : _ 

bs T- That every Eſtoppel ought to be reciprocal, 7. e.t0 
binde both parties z and this is the reaſon, that regularly i 
ſtranger ſhall neither rake advantage, nor be bound by tle] 
Eſtoppel, 33 H.5.19.50. 30 H.6 2. 31 E.3. Eſtoppel 240.34} 
AF. 18.30. Af. 51.14. Aſ.9.18.E.4.1. Privies in blood as tit] 
heir 3 privies in eſtate, as the feoffee, leſſee, &c. privies 
Law , as the Lords by efcheatz Tenant by the Curteſts,] 
Tenant in Dower, the Incumbent of a Benefice, and 0 


thers that come under by a& in Lay, or in the poſt, ro « ; 
oun 
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Fac. 1 
plead 
695, 


Fine, 
, Inm- 
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bound and take advantage of Eſtoppels, and that a Rehntter 
isa kinde of Eftoppel,3 Afſ. 53. Br. Fines 73.8 H:617. 21 E. 
3.35.38.E.331.20 E.z Eſtop.1g7. 


£3 


2. That every Eſtopple, becauſe it concludeth a man to /2_ 
aleage the truth, muſt be ſcrtain to every intent, and not to 


he taken by argument dr inference, 21 E.4.4. 23.A.14.17 
6. Eſtop.273.18 E.3,30.7 H.6.7.% 16. 

3. Every Eſtoppel, ought to be a preciſe Affirmation of 
thar which maketh the Eſtoppel, and not be ſpoken imper- \ 


I fonally, as if it be ſaid, Vt dzcitur, quia tmperſonalitas non con 


cudit, nec ligat, 46.3 E 33. 29 Ae. 38.Pl.Com. 398. neither 
doth a recital conclude, becauſe ir is no direct Afﬀirmation 
35.H.6.33.45.3 E1249 E. 3-14.8.4f.3.45.Af. 5.3. ELDyer 
196.11 EL. Dyer 280.9 H.6. 60. | 


Fu. 


7 


5 


4. A matter alleaged that is neither traverſable nor ma- a) 


terial, ſhall not eſtop, 5 E.4.7. 8 E.4.19.10 E.4.12.22 E.4.38; 
2 A,9.35 H.5. 20. 


5. Regularly a man ſhall not be concluded, by acceptance / "Po 


athe llke, before his Title accrued, 33 H. 6.16.4 E.3.22. 
6H.4-7.31 E. 1.Gard 155.F.N.B.142.E. 


6, Eſtoppel againſt Eftoppel doth put the matter at (C ) 


Woes 12 H. 7. 4. 20H.6, 29. 3H.4.9.41 E.3.411 H4., 
0, 
7, Matters alleaged by way of ſuppoſal in Counts, ſhall / 
mt conclude after Non-ſuit : otherwiſe it 1s after Judge- 
tenc given 3 and afrer Non-ſate, albeit the ſuppoſal in the 
lount ſhall not conclude, yet the Barre, Tittle, Replication, 
other pleading of either party, which is preciſely alleaged, 
hall conclude after Non-ſvit 3 and hereby are the Books re- 
onciled,2 R.3.14. 2 R.2.£ſtop.10.40 E.3.21.128..4.13.18 E 
$31.35-44 E.3 + 45. 17 Afſ.27.45E 3. 2.21 H.7.14.5 E.4.7. 
[E.4. 19.3 E.4.11.4 E 3.547 E.s.Br.Fſtop.162.11.H.4.30. 


Pg 


£2 


= 


PE.3.21.31 Af. 14. | 
, Where the verity 15 apparent in the ſame Record, s p 


adverſe party ſhall not be eftopped to take advan- 
we of the truth , for he' cannot be eſtopped: to alleage 
le truth , when the truth, appeareth of Record, If a Fine 
Aaz : be 


Wy 
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be levied without any Original, it 1s voidable, but not void ; 
bur if an Original be brought, and a Retraxit entred, and 
after that a concord is made , or a Fine levied, this is void in 
reſpe& the veriety appeareth of Record, 35 Afl.17.38 H 12, 
3 El. Dyer 222. 

An-Impropriation is made aftes the death of an In- 
cumbent to a Biſhop and his Succeflors ; the Biſhop by In- 
denture demiſeth the Perſonage for fourty yeers, to begin af- 
rer the death of the Incumbent, the Dean and Chapter con- 
firm it, the Incumbent dyeth, this demiſe ſhall not conclude, 
for that it appeareth he had nothing in the Impropriation, 
cill aſter the death of the Incumbent, 7 Eliz. Dyre 
244 


' diſability, or illegittimarion of the perſon, there all ſtran- 
gers ſhall take benefit of the Record, as Outlawry, excom- 
mengement , Profeſſion, Attainder of Premunrre, of Felo- 
nies, &c. Baſtardy, Mulierty, and ſhall conclude the party, 
though they be ſtrangers ro the Record, UV7de Sedt. 196, 
I97,&C. 

But of a Record concerning the name of the perſon,qua- 
lity or addition, no ſtranger ſhall rake advantage, becauſe he 
ſhall not be bound by ir. 

But Nota, Reader, That in caſe of the Mulierty prima fa- 
cie, an eftranger ſhall take benefit of it,&:c. Bur yer becauſe 
he may be a Mulier by the Eccletiaſtical Law, and a Baſtard 


by the Common Law , therefore againſt ſuch a Certificate | 


pleaded, the adverſe party may alleage the ſpecial matter, 
and confefſe the Certificate of the Biſhop, according to the 
Eccleſiaſtical Law, and alleage further the ſpecial matter ac- 
cording to the Common Law, whereunto the adverſe patty 
mnft anſwer, and ſo are the Books reconciled, Brad.fo. 420. 
26 Aſſ.64. 39 Afſ1o. 11 H.4.84.7 NH.6.7. 33 Aſſs. 11 E-2. 
Eſtop.2 29.2I E.3.39.19R.2.Eſtop.28.2.3 E.23+-3.1b.33 E.3 
Eſftop. Statham. Stat.9 H.6 .c. 11.30 H.6.2.D.05 St.69.34 H6 
39.18 E. 4.2 6,10 E416.) 


Seh. 


9. Where the Record of the Eſtoppel doth run to the | 


w cn Im Rr th: "FS 


| 
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Sed. 669, Fol. 353.4. 


When a feme covert is received , *ſhe ſhall plead, as ifſhe 
were ſole ;z and this is regularly true, yet holdeth not in all 
caſes: for if a feme covert be received inan Afſize,and plead 
aRecord and fail, therefore ſhe ſhall not be adjudged a dif. 
ſeifor, as ſhe ſhoud be if ſhe were ſole,&c.37 Aſſ. 1. 

So if a feme covert onely levy a Fine executory, and a 
gcire fac. is brought againſt her and her hutfband, if ſhe be 
received upon the default of her huſband, ſhe ſhall barre 
the Conuſee, which if ſhe had been fole ſhe could not do 
and in ſome other caſes, 17 Aſl. 17. 29 E: 3.43.5 E.3. 138 


1 Vucher. 


Again, If the husband levy a Fine of his wives land, and 
the Conuſee grant and render, the land to the husband and 
wife, although the wife be not party to the Original, nor to 
the Conuſans , and therefore ſhe ought not by the Law to 
take any preſent eſtate, bnt by way of remainder onely : yet 
hereit 1s proved by Littleton, Thar the grant and render de 


| fefs to the wife 7n preſent?, is not void, for then it could not 


work a Remitter, but voidable by Writ of Error,and that a- 
yvoidable eftate doth work a Remitter,T.27 El. inter Owen (5 
Mirgan, Rot. 276.in Com.B.l. 3.f. 5. Marg.of Wincheſters Caſe, 
1E.3.54.13 E. 3.Vouch.119.V ide Se&. 


SeF. 670. Fe.353.b: 


$1 Baron Cy feme feſont un conuſance de droit a un auter, (Fc. 
um feſoyent un grant (5 render 4 un auter, ou releaſe per fine aun 
Utter (5c. lou le droit del feme paſſera del feme per forne de mas le 
fne, en tout riels caſes, le feme ſerre examin devant que le fine ſoit 
cept, pur ceo que tiels fines concludont tiels femes coverte a touts 
Wurs, G'c. mes lou riens eft move en le fine forſque tantſolement, que 
Baren (5 la feme pregnant eſtate per force de mes le fine, ceo ne 
ancladam la feme, pur ceo que en tel caſe, el jameres ne ſerre my 
nmne,G9c.15 E.4.28.14 E231, 
Therefore if the hushand and wife be Tenants in ſpeciall 
Tail, and they levy a Fine at the Comman Law, and after 
Aadg the 
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the hnsbhand wife take back an eſtate to them and their heirs 
in this caſe the eſtate Tail is not barted 3 and yer againſt a 
feme levied by her ſelf, ſhe cannot be remitted, becauſe 
thereupon ſhe was examined 3 bat in that caſeit the land 
deſcend to her iſſue, he ſhall be remired, -9 E. 3. 43. 43 
E.3-5, 

Sed.671, 


Note a diverſity between a Remitter and a Diſcent : For 
ifa woman be diſſeiſed, and being of full age raketh huſ- 
band, and then the diſſeiſor dyeth ſeiſed, this diſcent ſhall 
binde the wife, albeit ſhe was covert when the diſcent was 
caſt,becauſe ſhe was of full age when ſhe took husband, Bur 
albeit the wife that hathan ancient Righr, and being of full 
age, taketh a huſband, and the Diſcontinue letreth the 
land to the huſband and wife for their lives, this is a Remit- 
ter tO the wife 3 for Remitters to ancient Rights are favoured 
in Law, 

Sed, 672. F0.354. a 


Here it appeareth, That the husband againſt his own alie- 
nation, if he had taken the eſtate to him alone, copld not 
have been remitted : But when the eſtate is made to the 
husband and wiſe, albeit they he bur one perſon in Law, and 
no moities between them, yer for that the wife cannot bere- 
mitted in this caſe, unlefſe the hushand be remitted alfo, and 
for that Remitters are fayored &c. therefore in this caſe in 
Judgement of Law, both hushand and wife are remitted, 
which is worthy of great Obſervation. 


Sea. 673. Fol.354.b. 


Littleton having ſpoken of Remitters to the iflue in Tail 
who is privy in bloodzand to the wife who is privy in perſon, 
now he ſpeaketh of Remitrers to them in reverſion or re- 
mainder expe@ant upon an eſtate Tail , who are privy in c- 
ſtate: and this caſe proveth, That the wife is remitted pre- 
{ently 3 for the equity of the Law requireth, that as the diſ- 
continuance 
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continuance of the eſtate in Tail, is a diſcontinuance of the 
reverſion or remainder, ſo that the Remitter to the eſtate 
Tail, ſhould be a Remitter in the reverſion or remainder, 4 2 
E.3.17 41 Aff. 1.365 Aﬀſ.p. 4. 

Teuant for life, the remainder to A. in Tail,the remainder 
to B. in fee; Tenant for life is diffeiſed, a collareral An- 
ceſtor of A, releaſeth with Warranty, and dieth, whereby 
the eſtate Tail is barred, rhe Tenant for life re-enters, the 
difſeiſor hath an eſtate in fee ſimple, determinable upon the 
eſtate Tail, and the remainder of B. is reveſted in him. And 
ſo note in this caſe, the eſtate for life, and the remainder in 
fee,are reveſted and remitted,and an eftate of inheritance lefr 
inthe diffeiſor,44 Aſl.p.15. 44.E. 3.30. 

ifa Fine be levied ſur grant &F rend. to one for life, or in 
raile, the remainder in Fee, if Tenant for life, or in taile ex- 
ecute the eſtate for life, or in taile,this is an execution of the 
Remainder.20. E.3. Aid. 29. | 

Agiftin tail is made to B. the remainder to C.in Fee, By 
diſcontinueth and raketh back an eſtate in tail : the remain- 
dr in Fee to the King by Deed inrolled, Tenant intaile 
djeth,his ifſueis remitted, and conſequently the remainder 
4 Littleton here ſaith, and the diverſity is between an Ad in 
Law, for that may deveſt an eftate out of the King, and a tor- 
tious. AR,or entry, or a falſe and a fained recovery againſt 
Tenant for life, or in taile, which ſhall never deveſt any E- 
ſtate, remainder, or reverſion out of the King. PL Com. 489. 
Nichols caſe, and 5$3. Walfinghams cafe,.17. E1.Dy.344.25.E.3. 
8.Reſceit 18. 49 E.3.16. Surre Staffords caſe.l.3. f0.7 6.b. 

But a Recovery by good Title againſt Tenant for life, or 
ntaile, where the remainder is to the King by. defeafable 
Title ſhall deveſt the remainder out of the King, and reſtore 
nd remit the right owners.Cholnleyes caſe.l 2.53.7 R.2,Aid le 
1.61.22.E.3.7. b | 


Seq.674. 675, F0.355. 


Quod ei deforceat, is a writ that is given by the ſtatute of W. 


2ca.4. to any Tenant for life, or in Taile upon a Recovery by 
default 
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default againſt them in a Precipe, and lyeth againſt the Re: 
coveror and his heirs; in which caſe the particular Tenant | 
was without remedy at the common Law, becauſe he could 
not have a writ of right. There hath been a queſtion in our 
Books upon theſe words by default, &c. And ſome do hold 
contrary to three Obje&tions made, &c. and as to the firſt 
they ſay, That albeit that in the writ of waſte, judgement 
15 not only given vpon the defaulr, yet the defaulr is the prin- 
cipal, and the cauſe of awarding of the writ, to enquire of 
the waſte is an incident thereunto: and the Law alwayes hath 
reſpe& to the firſt and principal cauſe, and therefore upon 
ſuch a Recovery, a writ of deceit lieth, and that writ lyeth 
not but where the recovery is by default. 17 E 3.53.29 E 4. 
42. F. N. B. 98. b. 12H. 4.4. 19 E.2 diſceit 56.w. 2 ca.3.3H, 
4. IT. 

So in an aRton of waſte againſt the Huſband and wife,upon 
the default of the Huſband the wife ſhall be receivedzand yet 
the S:atute there ſpeaketh alſo per defaultam. So upon ſuch a 
recovery in waſte againſt the Baron and feme by default, the 
wife ſhall have a cuz in vita by the Statute, and it fpeaketh 
where the recovery is per defaul.9 E.4. 16. and albeit the de- 
fendent may give 1n evidence, if he knoweth it, yet whenhe 
makes default, the Law preſumeth he knoweth not of it, and 
It may be that hein trath knew not ofir 3 and therefore tis 
reaſon, that ſeeing the ſtatute, that is a beneficial Sratute 
hath given it him, that he be admitted to his quod ei deforceat, 
10 which writ the truth and righr ſhall be tried 3and fo it 5s 
ofa Recovery by default in an Aff. albeit the Recognitor of 
the Aﬀ.givea verdi&, a Quod et deforceat lyeth 5 and all this 
was reſolved by the whole Court of Com mon Pleas, and fo 
the doubt in 41-E-3.8. well reſolved. 2 H. 4. 2. 21 H. 6.56. 
44 E.3.42-Br.quod ei deforceat 4 P.33 Eliz Rot.1125.inter Et 
Elmer, and William Thacker in quod ei deforceat. : | 

Nota, If Tenant for life make default afrer defaltation » and | 
he in Reverſion is received and pleading to ifſue,and it found 
by verdi& for the demandant : the default and the verdid are 
cauſes of the judgement, and yet the Tenant ſhall have 2 
quod ei deforceat, AS 
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As to the 2. 0b. That the defendant may have an attaint, 


{It was utterly denyed, that an Attaint did lie in this caſe, 


or though ir be raken by the oath of 12 men, yet it is butan 
Enqueſt of Office, where upon no Atraint did Iye on either 
arty, us upon an enquiry of Colluſion, although it be by 
one Jury, nor upon Aa verdi& in a quale jus. 

2. Admitting that an Attaint did iye in that caſe, yet it 
flloweth ex conſeq that a quod ez deforceat did nor lye,33 E 3. 
and e7 deforceat pl.ult. F.N.B. 156.Fletal 5 ca-11.48. E:3.19. 
40. Af. 23.33 H: 6-25. 39 H.6.1. F.N.B.107. 

For ifan Afſ.be taken by defaalt, a quod ei deforceat doth 
he,and yet the party may havean Atraint, for this is no en- 
queſt of Office, but a Recognition by the Recognitors of an 
Af, who were returned the firſt day, and not returned upon 
the awarding of the Af. by default. 17 E,2 Attaint 69. 21 
86.56.34. H.6. 12. 

As tothe 3. 0b, That the damages ſhould be the prin- 
dpal , becauſe they were at the common Law, that is an Ar- 
zument that they are more ancient, but not that they are 
more principal, and treble dammages were not at the com- 
mon Law (for the common Law never giveth more dammage 
than the lofſe amounterh unto)bur are given by the Stature 
of Ghcefter, but the place waſted is worthier being in the re- 
aty, then dammages that be in the perſonalty, Et omne ma- 
jus dignnm, trahit ad ſe minus dignum, quamvis minus dignum fit 
mtiquius, oF \2 digniori fieri debet denominatio; and it is con- 
ſ{eſſed, That in an ation of waſte, againſt Tenant for life, 
or for years, the place waſted is the principal, becanſe the 


| ſatute of Gloceſter doth give the place waſted and treble 


dammages at one time, for no prohibition or aftion of waſte, 
ly againft them at the Common Law, : : 
whe.34 H.6.7. waſte 50. 
And in an aftion of waſte, if the defendant confeffe the 
«tion, the plaintiffe may have judgement for the place wa- 
ted, and releaſe the damages which proveth that the dam- 
gas are not the principal, for a wan ſhall never releaſe the 


principle, and have judgement of the Acceffory, and an atti- 
on 


i 
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on of waſte againſt Tenant for life, is as reall , as an aRjon a- 
againſt Tenant in Dower 3 and as to the caſe of 9 H. 5. It was 
anſwered, that it was an a&ion in the Tenuit, which is only 
inthe perſoralty , and then the releaſe of one doth barre 
hoth, neither could ſummons and ſeverance lye in that cafe, 
bur in an ation of waſt (in the Tenet) either againſt Tenant 


for life, or yeers, the releaſe of the one doth nor bar the 0. 
ther, and in thoſe two caſes, Summons and ſeverance doth | 


lye- 6 E.3,47.48. E. 319. 

But when theſe 3. parts were reſolved by the Court for the 
demandant, then the counſel of the Tenant moved in arreſt 
of judgement another point, viz. That the judgement was 
given upon a n#h1l dicit, which is alwayes after appearance, 
and not per defaltam,and there upon judgement was ſtayed. 

But to return to Littleton. Here he openeth a ſecrer of 
Law, for the cauſe of this Remitter is, for that the Tenant 
for life in this caſe might have a quod ei deforceat. And the 
Tenant for life at the common Law was remedileffe, becauſe 
he could not have a writ of right, and conſequently the feme 
Covert in this caſe could not be remitted by the taking of an 
eſtate to her huſband, and her, becauſe her right was reme- 
dilefſe, and conld have no a&tion, But when an a& of Parli- 
ament, or a cuſtome doth alter the reaſon, &c. thereby the 
Common Law ir ſelf is alterd, if the AR of Parliament and 
cuſtome be purſued, for Alterata cauſa ty ratione legis,alteratur 
& lex. (oF ceſſante cauſa (5 ratione leg. ceſſat (5 lex. as in this 
caſe, the ſtatute of W. 2. giving remedy to this feme Tenant 
for life, in this caſe ir giveth her ability ro be remitted, &c. 
14 H.7 11. per Fineux 27 H.8.4.6.4id. 35 H. 6.gard 72.29 E, 
3. per wilbie,cuſtome.1.3.f0.85. Juſtice Windhams caſes, 

And Littleton warily puteth his caſe, That rhe Recovely 
was had againſt the feme, while ſhe was ſole, for there was? 
tſme when it was a queſtion, whether a Recovery being had 
by defalt againſt the huſband and wife (the wife being Te- 
nant for life) the ſaid ſtatute gave a quod ei deforceat to the 
Huſband and wife, for that the ſtatute gave it a gainft Tenant 


m Dower, and Tenant for life, &c, and here the — 
n 
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not Tenant for life, bur ſeiſed in theright of his wife, and 
therefore our of the ſtatute 5 and of this opinion is one books 
# But Apices jurts non ſunt jura, (F parum differunt que re con- 
ordant ) * 4.E.3.38.33.E.3. Avewry 255. | 

The contrary hath been adjudged, and ſo that point is 
now in peace. 5.E.3.4.33.E.3.255.F.N.B.156.4.5.E.3.5.2.E. 
4.13.F.N.B.156.c.33.H.6.46.2.E.4-11.19.E.42. 

And the like in caſe of Reſceit for him in reverſion. Bur if 
the hasband loſe by default, and the husband die, the wife 
ſhall not have a quod et deforceat,for a cut in vita is given to her 
in that caſe by a former ſtarutegviz. W, 2.ca.3. 

Theſe things are worthy of due obſervation,&c. and Little- 
ton in our books of another kinde of quod ei deforceat at the 
common Law upon a diſſeifin. F0.356.a. 

When the reverſion is deveſted, the leffor cannot have an 
ation of waſte, becauſe the Writ is, That the Leſſee did waſte 
adexheredationem of the Lefſlor,and that inheritance muſt con- 
tine at the time of the action bronghr. 

And Nota, That in an ation of waſte brought by the leflor 
apainſt rhe lefſee, the Leſſee in reſpe& of the privity cannot 
plead generall * riens en le reverſion. But he muſt ſhew how 
and by what means the reverſion is deveſted ont cf him: and 
this holdeth between the leffor and lefſee ; bur if the grantee 
dof a,ceverfion bring an aqion of waſte, the lefſee may plead 
generally, That he hath nothing in the reverſion, 45. E.3.2t. 
{4.E.3.34435. F.N.B,60.23.H.8.waſte.Br.138, * 46. E.3.20, 
vH.6:13 30.H.6.7. 

And yet infome ſpeciall caſes an ation of waſte ſhall le, 
abeir the leſſor had nething 1n the reverſion at the time of 
the waſte done + As if Tenant for life make a feoffment in Fee 
won condition, and waſte is done,and after the leflee reenter 
for the condition brokea, in this caſe the lefſor fhall havean 
tion of wafte. And ſoif a Riſhop make a leale for life or 
Jeers, and the Biftop die, the leflee, the Sea being void doth 
waſte, the ſucceſſor ſhall have an a&ion of waſte. Soif Leſſee 
for life be diffeiſed, and waſte is done, the leſſee reenter, an 
«tion of waſte ſhall be maintained againſt the leſſee, and fo 
n like caſes. Here 
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Here note, that albeit the aQion be falſe and feigned, yer 
is the recovery ſo much reſpetted in Law, as it worketha 
diſcontinue But if Tenant for life ſuffer a common reco- 
very, or any other recovery by covin and conſent between 
the Tenant for life and the recoverer, this is a forfeiture of 
his eſtate, and he in the reverſion may enter, &c. 5. Aſl. þ. 4, 
5 E. 3. enter cong. 42.15 E.3- Age 95.41 E.3.18. pe Finch- 
den 22 E.3.2 b lib.1.15. Sir Willkam Pelhams caſe. 

Since oor Author wrote, the ſtatute of 14. EL. cap.8. hath 
been made concerning this matter : Vide 1. 3. 60. Lb, 1, 


Jo. 15. Ren 


And Nota, That although the diſcontinues,groweth by 
matter of Record, yet the Remirter may be brought by mat- 


tc In pats. 


Sed. 676, Autor. al. Contr. 44 E. 3.17.44 Af. 2. 
43 Aſſ. 3. Vide Se$. 685. 


Sef.677. Fo: 356.b. 


Tn this caſe the eſtate, is in the feme covert preſently by 
© the livery before any agreement by the husband, 15. 4. 1. b. 
7 H.6.17. 1H.7.12. b.39 E.3.30. 57 H.8.24. | 

If the wife ſurvive her huſband ſhe cannot claim in by the 
purchaſe 'made during the coverture, but the law adjudgeth 
her in her better right. 41 E.3.18. 

Bur if both eſtates be waivable, there albeit the wife pri- 
ma facie is remitted, yet after the deceaſe of her husband,ſhe 
may ele& which of the Eſtates ſhe will. As if lands be given 
to the huſband and wife, and their hejrs, the huſband make 1 
feoftmentin Fee, * the Feoffee giver ffe huſband and wife, 
and the heirs of their two bodies, the hoſband dieth. 18 ©. 
Dy. 351. *t 7 E hy 
Soft #60 yore te 6 BHD fg reg ah 0 [err 9 dD | 

If Lands be given to a man, and the heirs females of his 
body, and he maketh a feoftment in fee, and take backan 
eftare ro him and his heirs, and dyeth having ifſuc a daugh- 


ter leaving his wife groſſemenr enſeint with a Son 5 and 
c 
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«th, the davghter is remitted, and albeit the fon be afterward 
borne, he ſhall not deveſt the Remitrer. 


Sed. 678. Fol.357. 


Covin and conſent in many caſes to doa wrong, do choak 
ameer right, and the ill manner doth make a good matter 
mlawfullz18 E.4.2. b. 

Covina, 1s a ſecret aſſent determined in the hearts of two or 
-»ah the defrauding and prejudice of another,Pl.Com. 546. 


If a Diſſeifor, Intrudor, or Abator do endow a woman that 
hath lawful Title of Dower, this is good, and ſhall binde him 
that right hath, if there were no covin or conſent before the 
difſeifin,8c. 44 E.3:46. 11 H.4.60. 44 Aﬀe.29.19 H.8.12.18 H. 
6.5.11 E.4.2.7 H.7.11. 

In all caſes where a man hath a rightfull and juſt cauſe of 
ation, yet if he of covin and conſent do raiſe up a Tenant 
by wrong, againſt whom he may recover, the covin doth ſuf- 
focate the righr, ſo as the recovery though it be upon a good 
Title ſhall not bindez or reſtore the Demandant to his right, 
41 Aff. p. 28, 25 Aﬀf. p. 1- 27 Aff, 74. 15 E.4.4-4. 12. Aff. 
p, Io, 

[f Tenant in Tail and his iſſue diffſeiſe the diſcontinuee to 
the uſe of the Father, and the Father dieth, and the land 
deſcend to the ifſue, he is not remitted againſt the diſconti- 
lee, in reſpe& he was privy and party to the wrong, but in 
pe of all others he is remitted, and ſhall deraign the firſt 
Me 11 E.4.2.15 E.4.23, 14 H.8.12, 23 H.6.5..12 Eq. 
2; b, 


A. and B. joyntenants be intituled to a real aftion, againſt 
tie heir of the difſeiſor; A. cauſe the heir to be diſſeiſed, 
vainſt whom A. and B. recover and ſue execution, B is re- 
Mitted, for that he was not party to the covin, and ſhall hold 
common with A. bur A. is not remitted, fo.357.6. 

Neta, itis regularly true, That a feme covert cannot be a 
Uſſeiforeſs by her commandment or procurement precedent, 
tor by her aſſent or agreement ſubſequent, but by her _ 

a 
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al entry or proper a& ſhe may be a diffeiſoreſs : And there. 
fore ſome do hold, that Littleten muſt be intended, that the 
husband and wife were preſent when the difſeiſin was done; 
and others do hold, that Littleton 1s good Law, albeit ſhe were 
abſent, for if that her procurement or agreetnent be to doa 
wrong to caaſe a Remitter unto her in this ſpecial caſe, ſhe 
ſhall fail of her end,and remitted ſhe ſhall not be 3 bur in this 
ſpecial caſe ſhe ſhall be holden as a difſeiforeſs by her covin 
.and conſent quatenus to hinder a Remitter, F.N.B.179.g. 15, 
E.4.9.35 Afſ.5.44.E.3-9.23.13 Aſl.1.Temps E.1.Waſie 128.16, 
Aſſ.p.7.21.E.4.53.21.H 95.35.3-H.4.17. 


Sed. 679. 
Vide PI.Com. Amy Townſerids Caſe, 12:R.2-Remit.12. 


Se. 680, 681, fol.358. 


Here note five things: 1, That -a remainder expefant 

upon an eſtate for life, worketh no Remitter, bur when itfall 
in poſſeſſion: for before his time he can have no action and no 
Freehold in him, 18.H.8.3. 
* 2. Thonghthe woman might wave the remainder, yet be- 
cavſe ſhe is preſently by the death of the husband Tenant 
to the pracipe , it is within the rute of Remitter, and het 
power of waiver is not material. 

3. Thata Freehold in Law being caſt upon the woman by 
at of Law, withoat any thing done or affented to by he, 
doth Remitter her, albeit ſhe be then ſole and of full age, 
' vide S. 447. | 

4. Thata Pracipelieth againſt one that hath but a F reehold 
in Law. , 

5. That a woman ſhall be endowed where the husband 
_ the inheritance, and but a Freehold in Lai, B% 

3. b. 


Set. 682, 683,684,685. F0.359. 
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* A man abſent can neither take Livery nor make Livery with- 
out Deed, Temps H.8. Feoffments, Br+7 2.40 E.,3-41.10.E-4.1.4 
15E.4.18.18 E.4.12.22 H.6.12. ; 

Verba relata hoc maxime operantur per referentiam, ut in ets in- 
eſſe videntur. Et le fits nient conuſant de ceo ne agrea a le feoff= 
ment, (5c. Here it appeareth, Thar if the Son be Conuſant, 
and agreeth to the Feoffment,&c. This is no remitter to him» 
Vide Se&. 682. 

If A. be ſeifed in Tail, and have ifſue two Sons, and by 
Deed indented between him of the one part, and the Sons of 
the other part,maketh a leaſe to the eldeſt for life, the remain- 
der to the ſecond in fee, anddieth, and the eldeft Son dieth 
withour ifſue, the ſecond Son is not remitted, becauſe he a- 
greed to the remainder in the life of the Father, or if the like 
eſtate had been made by paroll, if in the life of the Father, 
the Tenant for life had been impleaded,and made default,and 
he in the remainder had been receivedzand thereby agreed to 
the remainder, after the death of the Father, and theeldeft 
Son wirhout iſſue,the ſecond Son ſhould not be remitted, be- 
auſe he agreed to the remainder in the life of the Father. 


Sef. 635. Fol.360.4. 


 Aﬀts of Parliament are to be ſo conſtrued, as no man that is 
Maocent,or free from injury or wrong, be by alicerall con- 
frufion puniſhed,or endammaged:and therefore in this caſe, 
their the Letter of the Sratvte is generally ro give damage 
ainſt him char is found Tenant, and the caſe that Littleton 
epurreth, D. being ſurvivor is conſequently found Tenant 

the Land : yer becatſe he waived the eſtate; and never a» 
freed to the Feoffment, nor took any profits, he ſhall not be 
targed with the damages. | 


Sef. 686, 5879 fol.360.h. 
Feint (ou fained _) ain, eſt tiel ation. que comit que w_ 
ca 


A ml 


k breve ſont woyers, encore per certaine cauſes home nad cauſe 
B b ne 
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ne title per la ley de recover per meſne le a&tion. Et faux aflion eff 
lou les perolls de breve Sont faux. 


Sed. 687. poſteavide. 


As diſcents do remit the heire which comes in the Per, fo 
ſucceffion doth remit the ſucceſſor, albeit he cometh in the 
þ9ſt 3 and fo in other caſes where the iſſue in taile of full age 
ſhall be remitted, there jn the like caſe, ſhall the ſucceffor he 
remitted alſo, andall meane charges and incumbrances, Vide 
SeF#.150. Stat. Merton. 


Sef.688. Fol. 351.4, 


Si home ſuiſt faux aFion, (Fc. CF recover envers le Tenant en 
Taile per defalt. Littleton addeth ( by default ) becauſe if the 
recovery paſſed upon an iſſue tried by verdi&, he ſhall never 
falſifie in the point tried, becauſe an attaint might have been 
had againſt the Jurors 3 and albeit all the Jurors be dead, foas 
the attaint doe faile, yet the iſſue in Taile ſhall not fallifie in 


the point tried, unrill it be lawfully avoided, pro veritate dc- | 


pitur. As if the Tenant in Taile be impleaded in a Formed, 
and he traverſe the gift and it tried againſt him, and there- 
upon the demandant recover 3 In this caſe the iſſue in Taile 
ſhall not falfifie in the point tried, but he may fallifie there- 
covery by any other -matcer : as the Tenant in Taile might 
have pleaded a collaterall warranty, or a releaſe, as Littletn 
Here putteth the caſe, or to confeſſe and avoid the point tr- 


ed ; and Littletons caſe holdeth nor only in a Recovery by de | 


fault, whereof he ſpeaketh, but alſo upon a nzþ21 dictt, or cot- 
feſſion, or demurre. 12 E.4.19.13 E.4.3-11 H.4.89.7 H 4.17 


| 


14 H.7.10,11.28.4f.32.52-34. Af.7.10 H.6.5.19 H.6.39. Br. 
fanx Recovery 55. 


SeF. 689. Fo. 361. b. Vide Sef. 686,687. 


Here note, Thata Remitter may be had after a recove!|, 


upon a feint ation by a difſeiſin and a diſcent, as wellgsbyih 
diſcent after a diſcontinuance by a Feofftment, &c. $ 


q 
$ 
F 
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' Sef, 690. Fol. 352.4. 
Here it appeareth, that if a Judgement be given againſt a 
| Tenant in Tail, upon a faint or falſe ation, and Tenant 1n 
, ſo | Taildye before execution, no execution can be ſued againſt 
the | theiſſue in Tail, 10. H. 6. 6.12. E. 4.20.23. El. Dy.276.L.1. f. 
age 4 106. Shelleys caſe. Pl. Com.55.49 vide les Antor- ſupra cited, CF Co 
rbe | Burif in a common recovery Judgement be had againſt Te- 
Vide | nanc in Tail, where he vouched and hath Judgement to - 
recover over in value, albeit Tenant in .Taile dye before 
execution, yet the recqveror ſhall ewecute the Judgement 
2anſt che iſſue in Tail, in reſpe& of the intended recom- 
nt en | pence, and for thatit is the common aſſurance of the realm, 
f the | and is well warranted by our Books; and was not invented 
ever | by Juſtice Cook, in the time of E. 4 ( asſome hold by tradi- 
been | tion) bucit may be that it was, upon former authors and opi- 
foas | nions of Judges diſcovered by him, affentcd unto by the reſt 
ne mn {of the Judges. Vide $.709.15.E.3.Bre.324 1.E.4.5.5.E.4.2. 
de $12, E.4.20.23.EL.Dy 376.1.10.37.38. Mary Portingtons caſe. 
nedin, | If recovery be had againſt Tenant for life without con- 
here- {ſentor covine, though it be without Title, and execution be 
Taile lad, and Tenant for life dyeth, the reverſion or remainder 
here- [isdiſcontinued,&c. bur if ſuch a Recovery be had by covin 
might etween the Demandant and Tenant for life, then he in the 
itlewn Irverfion or remainder may enter for forfeiture. So it is if 
nt Ul JTenant for life ſuffer a common Recovery at this day, it is 
by de [tforfeiture of his eftate. 5: Aſſ. 3.5. E. 3. enter cong.42,h1b.1, 
Dr OF 115. 16. Sir William Pelhams caſe. | 
14-17: | Since Littleton wrote, there were two Statutes made for 
39, BY, Meſervation of Remainders, and Reverſions expettant upon 
ay eſtate for life, the one in 32 H.8. the other in 14.El. But 
2H 8. extendeth not to Recoveries, when Tenant for life. 
ane in as vouchee, &c. and that ARis repealediby 14 EI. 
ad full remedy provided for preſervation of the entry of 
eco them in reverſion or remainder. Bur the Statute of 14 El.ex- 


ls by! 


mn, 32 H8.ca. 31.14 El.ca.s. 
Set. | ? RB 


n)Anot to any recovery» ;unleffe it be by agreement or 


bh 2 Fn 


2>6) 
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2. If there be Tenant for life, remainder in Taile, there. 
verſion or remainder in fee, if tenant for life be impleaded by 
agreement, and he vouching Tenant in Taile, and he vouch 
over the common vouchee, this ſhall barre th&@ reverſion 
or remainder in fee, although he in reverſion or remainder 
did never affent to the recovery, becauſe it was not the in- 
tent of rhe Act to extend to ſuch a recovery, 1n which a Te- 
nant in Taile was vouched 3 for he hath power by common 
Recovery, if he were in poſſeſſion; ro cut off all Reverſtonand 
Remainders. L.3. fo.60,61. £incolne Cell. Caſe, 

So if Tenant for life had ſurrendred to him in Remainder 
in Taile, he might have barred the remainders and reverſions 
expectant upon his Eſtate. 

3. Where che proviſo of the Ad ſpeaketh of an aſſentof | 
Record by him in reverſion or remainder, it is to be under- / 
frood, that ſuch aſſent muſt appear upon the ſame Recovery ! 
either vpon a voucher, Aid prier, Receit, or the like, forit | 
cannot appear of Record, unlefſe it be done in courſe of | 
_ and not by any cxtrajugiciall entry, or by Memerat- | 

um. 
Sef. 691. Fol.362. a. | 


; 
. 


Here,it appeareth, That upon the plea of non. tenure, of | 
ofa diſdlzimer of the Tenant in a Formedon in the deſcending, ! 
albeit the expreſſe judgement be, that the Tenant ſhall goe | 
without day, vet in the judgement of Law, the demandant ; 
way enter according to the title of his Writ and be ſeifed in | 
Tail, no:withſtandrng the diſcontinuance. 5. E.4.1.36 H.6.29. k 
6 E.3.8.4 E.4 38.Bract.l. 5.f.431.09c. Brit.ca,84. | 

And in this caſe the demandanr hath nor rwo rights, but} 
hath onely Gone ancient right, and is reftored to the ſame by] 
courſe of Law, and fo Rcmitter here (in a large ſence ) 15 t4-J 
ken for arecontinnacion of rhe right, T7 

Here note, tÞat in fach a pracipe, where the demandant 5} 
to recover damapes, if the Tenant plead non-tenure or dif 
claims, there the demandant may averre him to be Tenanty, 


of the Land, as his Writ ſuppoſes for the benefit of his da-F 
mage? 
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mage, which otherwiſe he ſhould loſe, or pray judgement 
_ | and entry. 13 H. 7. 28.22 H 6.44. 
þ | But where no damages are recoverd, as in a Formedon 
un 1 indiſceny$&c. there he cannot aver him Tenant, but pray 
a his judgement and enter, for thereby he hath the effe&t of 
. {| hisſuit, & fruſtra fit per plura quodytyc. 8 E.3. 434.24 E 3.9. 
11KH.4.16.and7 H.6.17. 
A general averment is the concluſion of every plea to the 
ang | Vrit, or in barre of replication, and other pleadings (for 
| Counts or Avowries in nature of Counts need nor be aver- 
ted) containing matter affirmed ought to be averred, gy hoc 
Mratus eft verificare, (oc. Particular averments are, as when 
thelife of Tenant for life, or Tenant in Tail are averred,and 
tiere;thongh this word (verificare) be not vſed, but the mat- 


nt of car 

der. | avouched and affirmed, it is upon the matter an ayer- 
very J"ent, and an averment containeth as well the matter, as the 
7 {me thereof, | 

ſe of Se.692 Fol.363 a. 

6741 


| Albeit in this caſe, and in the caſe before, the entry of 

{te demandant is his own a&, and the demandant harh no 

Japrefſe judgement to recover, yethe ſhall be remitted cauſa 
e, or J{ſupre. 36 H.6 Fo.2g. 


ding, | Se#.593. Fo. 363.b. 


| goe * | 
_— | Here note a diverſity. If a man of full age having but a 


ſed in © ht of aRion, taketh an eſtate tohim, he 15s not remitted, 
6.29, {where he hath arighr of entry, and taketh an eſtate he 
17 his entry is remitted, becauſe his entry is lawfnl; and if 
;. bue Mediſfeifor infeoffe the difſeiſee and others, the difſciſee is 
ne by Fitted ro the whole, for his entry is lawful : otherwiſe it 
) is t2-Þ this entry were taken away. 29.Af-p.26.43- Af.3.11 H.7. 
P3H. 5.19.40 E.3.43. : 
Jant is] 'f Tenant in Tail be of a manor, where wnto an advowſon 
or diſ-F pendant, the Tenant in Tail difcontinue in Fee, dif- 
renantÞinuce grant away rhe Advowſon i» Fee, ard dvyetit . the 
1is da-FEN tall recontinueth the Manor by Kecovery, ie 15 there - 
magel Bb3 by 
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by remitted to the Advowſon, and he that right hath ſhall 
preſent when the Church becometh yoid. 8 R. 2. Qu. inp, 
199.26..8.4. F.N.B. 26.0 35.b. 

The Patron of a benefice is outlawed, and the Church be- 
come void, an eftranger uſurpeth, and fix moneths paſſe,the 
King doth recover in a qu. 7mp. and remove the incumbent, 
Bc. Advowlon is recontinued to the rightful patron. 22.4. 
_ p.33. Theobald Grinvilez and ſo note a diverſity 5 a remitter 
cannot be properly, unleſfſe chere be two Titles, bur a re. 
continuance may be where there is but one. 

If the difſeiſor by Deed Indented make a Leaſe forlife, or 


'' 


a gift in Taile,&c. yet the Deed Indented ſhall nor ſuffer. | 
the livery made according to the form and effect of the [n- 


denture to work any Remitter to the difſeiſce, but ſhall eſtop 
the diſſeiſee to claim his former eſtate : and if the diſfeiſcr 
upon the feoftment, doth reſerve any Rent or condition,&c, 


the rent or condition is good. 13 H. 4.5. 3 H. 4.17.8 H.48. | 
12 H.4.19. 35.Af. 8. 17. Afſ.3.43.. E.3.17.ParkersCaſe,21H. : 


6.2, per Paſton. 
SeF.695. Fol.364.4. 


Note a diverfity, A claime in pazrs ſhall not hinder Remit- | 


ter, otherwiſe it is a claime of Record, becauſe thar doth 
work a concluſion. 


Sef.696. Fd.344. b. 


Here note 2 (notable) diverfity ; If two joyntenants, 0t ; 


coparceners joyn in a reall ation, where their entry is not | 
Jawful, and the one is ſummoned and ſevered, and the 0- 
ther purſueth and recovereth the moity, the other Joyn- 
tenant or Coparceners, ſhall enter and take the profits with 
her, becauſe their remedie was one and the ſame. But where 
two Coparceners, and they are diffeiſed, and a diſcent 
15 Caſt, and they have iſſue and dye, if the ifſue of the onere- 
cover her moity, the other ſhall not enter with her, becauſe 


: 
: 


their remedies were ſeverall, and yet when both have reco 


vered, they are coparceners again, 10 H.6,10. 19 H.6. : L 


31H. 6, Ent.Cong.54. 
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So kere in this caſethat Litel 
E1 eton putt 7 
| _—_ _—_ _—_ remedy, for hs = warey nf 
* | ory ante okra rh ofation; andterfr th 
a | RE the profits with —— — emer 
; Br ho So OI in fee be diffeiſedby the 
þ 16 . = o_ eiſed, his Sonne and heir _ _—— 
eB) | coo , = - his companion ſhall rake Adv __ 
_ iſe here in the caſe of Littleton fo —_ 
7 RL oo ro the Infant more in in reſpe& of _ 
OT yt tones his companion ſhal nl 
nl} noma ge __ the Grandfather had difſeiſed hi __ 
* ho 5, - - _ had diſcended to the Fake — 
"A | hx er then A. had dyed, che entry "the om 
=O. n away by the firſt deſcent, and —_ 
ON Dork ot enter wi th the heire of A. ; OI 
nll rm = _ caſe of Littleton, if after the dif 
| nt had dyed, and te nf 
0 ciay 


|that he ſhould have , 
pra entred into th 
1no e wh 
pin Judgement of of Low ol in by rk feofimend 
mts | under the diſcent. Videzs Af. AO 
doth | | ; 
yk 
ts, of | Cnae, XIII 
js not i; 
the 0- 
Joyn- Of Wwarrai 
75h f rYra aly. 
wheſe 
Jiſcent 
Dnere Ser. 697, 
ecauſe 
ereco{/\ Communi obſeruantia non eſt recedendum : oy minim 
: e mnt- 


| . t que certam h 
SFaty 1s a c m habuerunt interpretat 
etar 

onvyenant reall annexed to Lok of To 

Bb 1ENTS 

by whereby 
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whereby a man and his heires are bound to warrant the 
ſame, and either.upon voucher, or by judgement in a writ of 
Warrazt Carte, to yeeld other Lands and Tenemeats to the 
valuc of choſe that ſhall be evicted by a former ritle, or elſe 
may be uſed by way of Rebutrer 7.e.to repel or barre, Brag. 
I. 2. f0.37. and 1,5. fo. 380. oyc. Gian. l.3.ca.1.2-3.38.E.3 21, 
45E 3.18. Fol.365. a. 

Garronter en un ſenſe ſignifie a defender ſon tenant en ſa ſeifin, 

enauter ſence fignifie que fi 11 ne defendant que le garrant luy 

ott tenue a eſchanges, (5 de faire ſon gree a la waillaunce. Brit, 
Fo. 197.6. 

A By the Statute of Gloceſfor , foure things are ena- 
cited. 

I. Thatifa Tenant by the Curteſie alien with warranty 
and dyeth, that this ſhould be no barre to the heir ina Writ 
of Mor danc. without Aſſets in fee ſimple; and if Lands or Te- 
neiments defcend ro the heir from the Father, he ſhall be 
barred,havivg regard to the value thereof. 

2 Thar if the heir for want of Aﬀers, &c. doth recover 
the Lands of his mother by force of this AR, and afterwards 
Aſſets diſcend &c. 

3. That the iſſue of the Sonne ſhall recover by a Writ of 
Colinage, Aiel and Beſailz and laſtly, that the heire of the 
wife, after the death of the Farther and Mother, ſhall not be. 


barred of his ation to demand the heritage of his Mother by | 


Writ of Entry, which his Father aliened in the time of his 
Mother , whereof no Fine was levied in the Kings Court. 
Fo. 365. b. | 

Concerning the 1. There be two points in Law to beob- 
ſerved. 

r Albeit the Statnte in this Article name a Writ of Mor- 
danc. and after writs of Coſinage &c. yet a writ of Right, 4 
Formedon, a writ of Entry ad Com. legem, and all other like 
actions are within the puview of this Statute. 

*2 Whereitis ſaid in the faid AR (if the Tenant by the 
Curreſie alien) yet his releaſc with warranty to a diffeiſor, &c. 


1s within the purview of the Statute, for thar it is in wy” 
Mit® | 


a 


| 
: 
; 


| 


o 


f 
" 
? 
4 


| body by him begotten for her joynture, and had iſſue male, 
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miſchief.11 E.2.g4r.83.4 E.3. gar.63. PL.Cam.110.* 27 Ez, 
80. 14 E. 4-gar.5. and 4. M.Dy. 148.2. 

If Tenant by the Curtefie be of a Seigniory, and the Te- 
nancy eſcheat unto him, and after he alien with warranty, 
this ſhall not binde the iſſue, unleſſe aſſets deſcend, for it is in 
equal miſchief,22,Aﬀe.9.& 37.temps. 1.e.gar.86. 

Note a diverſity between a warranty on the part of the 


| Mother and an eftoppel 3 for an eſtoppel, &c. ſhall not binde 


the heir, whea he claimeth from the Father : As if Lands 


| begiven to the huſband and wife, and to the heires of the 


huſband, the husband make a gift in Tail anddieth , the 
yife recover ina Cut in vita againſt the donee, ſappoſing that 
ſhe had fee ſimple, and make a feoftment and dieth , the do- 
tee dyeth wichout iſſue, the iſſue of the husband and wife 
bring a Formedon in the Reverter againſt the Feoffee, and 


| no:wwithftanding he was heir to the Eſtoppel, and the Mo- 
{ ther was Eſtopped, yet for that He claimed the Land as heir 


this father, he was not Eftopped. 18 E 3.9. 
Ifafeme heire ofa diſfeiſor infeoffe me with warranty, 


| and marrieth\ with the diffeiſee, ifafter the difſeiſee bring a 
| Pracipe againſt me, I ſhall rebut him in reſpect of the war- 
[ranty of his wife, and yet he demandeth the Land in ano- 


ther right 3 and ſo if the husband and wife demand the right 


{of the wife, a warranty of the Collateral Anceftor of the 
{ husband ſhall barre 2x.R.2. judgement. 263. 


By the Statute of 11 7. c. 20. where the woman hath any 
eſtate for life of the inheritance, or purchaſe of her husband, 
o given to her by any of the Anceſtors of the hasband,or by 
any other perſon ſeiſed to the uſe of her huſband, or of any 
ofhis Anceftors, there her alienation, releaſe, or confirma. 
tion with warranty, ſhall not binds the heir. L. 1. f.176.h. 3. 
ny 9 59, 60. 61. 62, Dy. 146. 362 D. & St. 55 Ph 
om. 50. | 

I will only adde two caſes, the one was. A man eiſed of 


{Lands in fee, levyed a fineto the uſe of himſelf for life, and 


ifter to the uſe of his wife, and of the heirs males of her 


and 
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and after he and his wife, levied afine, and ſuffered a Com. 
mon recovery , the huſband and wife die, and the iſſue 
male enter by force of the ſaid Statute of 11 H.7. and'it was 
holden by the juſtices of Aff. that the entry, &c. was lawful, 
and yet this caſe is out of 1he letter of the Statute , for ſhe 
neither levied the Fine, &c. Being ſole, or with any other 
after taken husband, bur is by her ſelf with her huſband thar 
made the joynture. Sed qui haret in litera haret in Cortice 3 
& this caſe being in the ſame miſchief, is therefore within the 
remedy of the Statute, by the intendment of the makers of 
the ſame, to avoid the diſheriſon of heirs, who were provi- 
ded by the ſaid joynture, and eſpecially by the huſband 
himſelf, that made the joynture. M. 13. Jac. inter, Harley, 
and Welt in eje&. fir. in Com.B. Linc. 

The other was, A man is ſeiſed of Lands in the right of 
his wife,and they two levy a Fine,and the Conuſee grant,and 
render the Land to the husband and wife in eſpecial taile, 
the remainger to the right heirs of the wife , they have iſ- 
ſue, the husband dyeth, the wife taketh another husband; 
ang they two levy a Fine in Fees and the iſſue enter, thisis 
dire@ly within the Letter of the Statute, and yet is outof 
the meaning, becauſe the State of the Land moved from 
the wife, ſo as ir was the purchaſe of the Husband in Letter, 
and not in meaning. P.17,Z1. in Com. B Lattons Caſe. 

But where the woman [is Tenant for life, by the gift or 
conveyance of any other, her alienation with warranty ſhall 


binde the heir at this day. So if a man be Tenant for life | 


(otherwiſe than as Tenant per Curteſie) and alien in fee with 
warranty and dyeth, this ſhall at this day binde the heir,that 


hath the reverſion or remainder by the Common Law, not | 
holpen by any Statute. Bart all this is to be underſtood, } 


unlefſe the heir that hath the reverſion or remainder, doth 


avoid the eſtate fo aliened in the life of the Anceſtor, for | 


then the eſtate being aveided, the warranty being annexed 

unto the eſtate is avoided alſo, Sef.7 25. 
As to the ſecond clauſe of the Statute of Gloceftor , there 
U'© two points ef Law to be obſerved, _ 
Fo al 


av A 
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1. That by the expreſſe purview of the Statute, if Aﬀers 


| doafcer deſcend from the Farher, then the Tenant ſhall have 


recovery or reſtitution of the lands of the Mother. But in 
a Formedon, if at the time of the warranty pleaded, no 


; Aﬀ/ets be deſcended whereby the Demandant recovereth, if 


eter the Aﬀers deſcend, there the Tenant ſhail have a Sc. fac. 
for the Aﬀers, and not for the land intailed 3. becauſe thar if 
in this caſe the Tenant ſhould be reſ}ored ro the land intail- 
ed, then if the ifſue in Tail alienated the Aﬀers, his iffue 
_ recover ina Formedon, Pl.Com. 110.4.0. 3. f. 53. Sims 
Cale, 

| 2, Note, That after Aﬀets deſcended, the recovery ſhall 


be by writ of Judgement ( viz. by Sc. fac. ) which ſhall if- 


ſue out of the Roll of the Juſtices, &c. ( to reſummon him 
{| that ought ro warrant, &c. ) Alſo if the Tenant will have 
benefit of the Statute, he muſt plead the Warranty, and ac- 
| knowledge the Ticle of the Demandanr, and pray thar the 
advantage of the Srature may be ſaved unto him 3 and then 
If after Aﬀets deſcend, the Tenant upon this Record ſhall 
 lavea ſc. fac. and if Aﬀets deſcend but for part, he ſhall have 
aſcire fac, for ſo much, 1. 8. fo. 134. Mary Shipleys Caſe. | 
Burt if the Tenant plead the Warranty, and Aﬀers deſcen- 
ded, 8:c. and the Demandanr taketh iſfue that Afſers nor, 
| kc, which iſſue is found for the Demandant, whereupon he 
| recovereth, the Tenant albeit Aﬀets do after deſcend, ſhall 
never have a ſcrre fac. upon the faid Judgement, for that by 
| F falſe plea he hath loft the benefic of the faid Statute. 
179.366. 4. : 
Touching the third, ſufficient hath been ſpoken before. 
| For thelaſt, Nota, That if the huſband be ſeized of lands 
{in right of his wife, and maketh a Feoffment in fee with 
1 Warranty, the wife dyeth, and the huſband dyeth, this War- 
| anty ſhall nor binde the heir of the wife without Aﬀets, al- 
beit the huſband be not Tenant by the Curteſie, 8 E. 2. 47. 
01.18, E.3. 51. | 
A Warranty may not onely be annexed to Freeholds, or 
Inheritance corporeal, which paſs by Liyery, as _— _ 
ands, 
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lands, but alſo to Freeholds or Inheritances incorporeal, 
which lie in grant, as Advowſons, and to Rents, Common 
Eſtovers, &c. which iſfjue our of Lands or Tenements, and 
not onely to Inheritances in eſſe, but alſo to Rents, Com- 
mons, &c. newly created. As a man ( ſome ſay ) may grant 
a Rent, &c. Gut of Jand for life in Tail or ;n fee with War. 


ranty 3 for althongh there can be no Title precedent to the 


Rent, yet there may be a Title precedent to the land, out of 
which it iffueth before the grant of the Rent, which rent 
may be avoided by the recovery of the land, in which caſe 
the grantee may help himſelf by a Warrantia Carte, upon 
theeſpecial matter, and ſo a Warranty in Law may extend 
to arent &c. newly created z and therefore if a rent newly 
- created he granted in exchange for an acre of land 3 this 
exchange is good, and every exchange implyeth a Warranty 
im Law: and fo a Rent newly created may be granted for 
owelty of partition, 2 H. 4.13.30 H 8. Dyer 42. Temps E. 1. 
Admeaſurement 16. 32 E. 1.Vouch 294. 30 E.x, Exch. 16. 9 F- 
4.13.15 E.4.9.29 Afſ.13. 

A nin fciſed of a rent ſeck ifſuing out of the Manor of D. 
taketh a wife. the huſband releaſeth ro the Terre-tenant, and 
Warranteth Tenementa predifta, and dieth, the wife bringeth 
2 Writ of Dower of the rent, the Terre-tenant ſhall vouch, 
for thar albeit the releaſe enured by way of Extinguiſhments 
yet the Warranty extended to it, and by Warranty of the 
land, all rents, &c. iſſuing out of the land, that are ſuſpend- 
ed or diſcharged at the time of the Waranty created, are 


waranted alſo, Vide Se4.741.45 E.3. Vouch. 72.9 E.3.78. 18 


E.3.55. 30 E-2:30c. 21 H.7.9.3 H.7.4.7 H.4.17. 10 E.4. 9. b: 
24 E.4-26. 14 H.8.6. 3o H.8. Dyer 42, 


Sef,698. Fo.366.b. 


AJWarranty that commenceth by difſeifin is ſo called, be- 
cauſe Regularily che Conveyance wherennto the warranty is 
annexed doth work a diſſcifia. The Example that Littleton 
patteth of this kinde of Warranty, have four quliries : 

3 That the diſſeifinis done innmediately to the heir that 

is 
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| is to be bound, ]. 5. fo. 79. Fitzb. c. and yet if one brother 
| make a gift in Tail to another, and the Uncle diffeiſe the 
| Donee, and infeoff another with Warranty , the Uncle dy- 
| eth, and the Warraniy deſcend upon the Donee, and then 
the Donee dyeth withour iſſue ,, albeit the diſſeifin was done 
to the Donee, and not to the Donor, yet the Warranty ſhall 
not binde him, 31 E. 3. garr.28. The Father, the Son, and 
a third perſon are joyntenants in fee, the Father maketh a 
Feoffment in fee of the whole with Warranty, and dyeth, 
the Son dyeth, the third perſon ſhall not * avoid the feoft- 
ment * onely for his own part, buralſo for the part of the 
| Son, and he ſhall rake advantage that the Warranty com- 
1 m__ns by difleiſin, though the difſeifin was done to another, 
0. 367.4. 

| , 2. That the Warranty and difſeifinare ſimul, and ſemel; 
1 and yer if a man commit a difſeifin of intent to make the fe- 
| offmenr in fee with Warranty, albeit he make the feoffment 
many years after the diſſeiſin, yet the Law ſhall adjudge 
upon the whole matter, and by the intear couple the diffei- 
in and the Warranty together, 19 H.8. 12. 1.5. f0. 79. b. 

3. That the Warranty, &c (if it ſhould binde) ſhould 
binde as a collateral Warranty, and therefore commencing 
by difleifin ſhall not binde atall. A. leſſee for years may 
| make a feoftment, and a fee ſimple ſhall paſſe , ſo asalbeit as 
tothe leſſor it worketh by diſfeifin, yer between the parties 
| the Waranty annexed to ſuch eftate ſtandeth good upon 
| which the feoffee may vouch the feoffor or his heirs , as b 
force of a linea! Warranty. Note, there is a feoffment de 
je, and a * feoftment de facto. 

If the Lord he Gardein of the Land, or if the Tenant 
1 make a leaſe to the Lord for years, or if the Lord be Tenant 
| by ſtaruce Merchant or Staple, or by Elegit of the Tenan- 
cy, and make a feoffment in fee, he hereby doth extinguiſh 
his Seignory, alchough having regars to the leffor it is a diſ- 
kin, Vide SeR.61 1. Brit. ca. Diſſerſin. 50 E.3.12. b.8 H.7.5. 
19E. 2. Af.400.3 E.4.17. 12 E.4.12.10 E.4.i8.F.N.B, 201. 
.3.f.78. Fermors caſe, * Temps E.1. Counterplea de Vouch. 126. 
$0 E.3.71b1d,124. The 


. fee with Warranty, it is good for the whole againſt rhe man 1 


: becauſe they both claim by one and the ſame Title, 17. E. 3s 
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The 4. quality is a difſeifin, but thatis put for an example, 
For if the Tenant dyeth, and an Anceſtor of the Lord enter 
before the entry of the Lord, and make a feoffment in fee 
with Warranty, and dyeth, this Warranty ſhall not binde 
the Lord, becauſe it commenceth by wrong, being in nature 
of an Abatement, (5 fic de tmilibus. 


SeF. 700. Fol. 367. b. 


If the purchaſe were to the Father and the Son, and the 


| Heirs of the Son, and the Father niaketh a feoftment in fee 


with Warranty, if the Son enter in the life of the Father, 
and the feoftee re-enter, the Father dyeth, the Son ſhall have | 
an Aſsize of the whole, 13 4.8.13 E.3.84r.24.25.37.22H.6, 
$1.8H.7.6. | | 
Bot if the Son had not entred in the life of the Father, | 
then for the Fathers moity, it had heen a barre to the Son, 
for that therein he had an eſtate for life , and therefore the ? 
Warranty as to that moity had been collateral to the Son,and 
by diffeiſin for the Sons moity, and ſoa Warranty defeated in 


part, and ſtand good in part. =» . 
If a wan of fullage, and an Infant make a feoftment in 


of full age, and void againſt the Infant. For 2lbeit the } 
feoffment of an Infant paſsing by Livery of ſeifin be void- | 
able, yet his Warranty which taketh efte& onely by Deed, is 
meerly void, Temps E. 1. Voucher 207.39.E.3-25. John Londons 
Caſe, 14. H. 6. 


Sef. 701. Fo 368.4. b. 


Duo non poſſunt in ſolido rem unam poſſidere, 19. H 6. 28. b. | 
per Newton, | ; | 

If a man hath iſſue two daughters, Baſtard eign and Mu- 
lier puiſne, and dye ſeiſed, and they both enter generally, f, 
the ſole poſſeſsjon ſhall not be adjudged onely in the Mulie, 


TO INES Barrettor, | 
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| - Barretor, 15a common mover, and exciter, or maintainer 
er © of ſuits, quarrels, or parts, either in Courts, or elſewhere in 


e | the Countrey,l.8.f 36.b.Caſe de Barretry. f0.368.b. 
Je |} Extortion in his proper ſenſe js a great miſpriſion,by wreſt- 


re © ing, or unlawfully taking by any Officer, by colour of his Of- . 


| fice» any money or thing valuable, of, or from any man, qd, 
: mn eft debitum, vel quod eſt ultra debit” uel ante temps quod eſt de- 
' bitum, PI. Com. 64. 1.10.10. 1. Beaxſages Caſe, . W1. c.26.&c. 
V1.c.10.42 E.3.5-27. Aſſ.14.PI.Com.68. 
he | Robbery is apparant, and hath the face of a Crime : but 
ce {Extortion puts on the viſure of Vertue, for expedition of 
r, \]uftice, &c. and itisever acompanied with that grievous fin 
ve Jof Perjury, Pl. Com. Dive and Mannings Caſe. But largely, 
6, JExtortion is raken for any Oppreffion by extort power, or by 
{colour or pretence of Right; and ſo Littleton taketh ic in this 
tr, Iplace, 7 E.4-21. 
n, 1. Manutenentia, fignifies a taking in hand, bearing up,-or up- 
he {holding of quarrels and ſides, to the diſturbance or hinder- 
od 'ince of Common Right, 1 E.3.c.14 20 E.3.c.4,5. 
1 7? BytheStatute of 1R.2c.9. it is ena&ted, That feoftments 
* made for maintenance, ſhall as+be holden for none, and of 
mn value, ſoas Littleton putrerh his caſe at the Common Lawz 


"an jor he ſeemeth to allow the feoffment, where he ſaith tzel 
\fffment fuit Ie cauſe, (5c. 
id" | But ſome have ſaid, That the feoftment is not void be- 
'2y 3 the feofter and the feoftee > bur ro him that righr 
th, 

Now ſince Littleton wrote, there 1s a notable Statute 32H. 
f.c. 9. made in ſuppreſſion of the cauſes of unlawfull main- 
J[enance, The efte& of which Statute is : | 
1 1. That no perſon ſhall bargain, buy, ſell, or obtain any 
-* Fcrenced Righgs or Titles. EO 

2. Ortake, promiſe, grant, or Covenant to haye any Right 
MU" It Title of any perſon, in, or to any lands, 8c. bur if ſuch 
xon which ſo ſhall bargain, &c. their Anceſtors, or they 
by whom he or they claim the ſame, have been in poſſeſſion 


3 Wtheſame, or of the reyerſion, or remainder thereof, or 


taken 


OR DC NG 
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taken the * rents or profits thereof by the ſpace of one whole 
year, 8c. upon pain to forfeit the whole value of the lands, 
Rec. and the buyer or taker,$:c. knowing the ſame, to forfeit 
alſo the value. * Thoſe words are but explanatory, and put 
for example, $&c. 

3. Provided that it ſhall be lawfull for any perſon being in 
Jawfuil poſſeſſion, 8c. to obtain or get the pretenced Right 
or Title, 8c. 

Nota, That Title or Right may be pretenced two manner 
of wayes : | 

I. When it is meer]y in pretence or ſuppoſition, and no- 
thing in verity. 

2, When it is a good Right or Title in verity, and made 
pretenced by the a& of the party, and both theſeare within 
the ſaid Starnte: For example 3 

If A. be lawfull owner of land, and is in poſſeſſion, B. that 
hath no right rthereunto grant to A or contraGterh for the land 
with another, the grantor and the grantee ( albeit the grant 
be meerly void ) are within the danger of the Statute, for B, 
hath no right at all but one!y in pretence. 

If A. be difſeiſed in this caſe, A. harh a good Ilawfull right, ! 
yerif A. being our of poſſeſſion, grant to, or contradteth for | 
rhe land with another , he hath made now his good right 
of Entry preterced within the Statute, and both the gran- 
tor and the grantee viithin rhe danzer thereof, A fortiori of 
a right of Aion, quod nota. PI. Com. Bo, dyc. Partridge 

Cilſe. 
It is farther to be known, That a Right or Title may be con-] 
fidered three manner of wayes : 

I. ASit is naked and without poſſeſſion. + | 

2, When the abſolute Right cometh by releaſe or other- | 
wiſe to 2 wrongfu!l poſſeſſion, and no third perſon hath eithe} 
145 proprietatis, or 515 poſjeſſionis. f 

3. When he hatha good right and a wrongful poſſeſſion, 
Asto the firft ſomewhat hath been ſaid. As to the ſecond, 
taking the former example, If A. be diſfeiſed, and the dil 


ſciſee releaſe unto him, he may preſently ſell, grant or cory ' 
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trad for the land , and need not tarry a yeer 3 for it is a rule 
upon this Statute, that whoſoever hath che abſolute owner- 


ſhip of any Land, tenements, or hxrediraments ( as in this 
caſe the diffeiſor hath ) there ſuch owner may at his pleaſure 


| bargiine, grant, or contract for the land 3 for no perſon can 
| thereby be prejudiced, or grieved.s E.6. Br. Maintenance 38. 


And ſoif a man Morgage his Land, and after redeem the 
fame, or if a man recover land upon a former title , or be re- 
mirred to an ancient right, he may at any time bargaine, &c. 

As to the third, if in the caſe aforefaid , the difſeifor dyeth 


| ſeiſed, and A. the difſeiſee enter, and difſeiſe the heir of the 


dfſeiſor, albeit he hath an ancient right, yer ſeeing the poſ- 
ſefion 1s unlawfull, if he bargaine or contra for the land 
before he hath been in poſſeſſion, by the ſpace of a yeer, he 
is within the danger of the Stature 3 becauſe the heir of the 
diſſeifor harh right to the poſſeſſion 3 and he is thereby 
ieved, Gr fic de fimilibus, 

A Leale for yeers is within the Statute,for the Statute ſaith 
not ( the right bur any right ) and the offendor ſhall forfeir 
the -_—_ value of the Land. 23. Eliz, Dy. 374. Pl. Com. 
F0.87 . 

Bur yet, if a man makea Leaſe for yeers to another, tothe 
nent to try the Title in an Eje&. fir. that is out of the ſta- 
fite, becauſe it 1s 19 a kind of courte of Law, but if it be made 
ta greac man, or any other ro ſway or countenance the 
auſe, xo is within this ſtatate. M. 3o. and 31. EL 28.11, in- 
tr Finch*and Cocham in Com, Banc, Fo. 369. b. 

A Cuſtomary right, or a prerence thereof to lands holden 
by Copie is within this ſtatute. [.4. fo. 26. Copihold caſe. 
If chere be Tenant for life, the remainder in fee by lawfull 
nd juſt title, he in the reminder may obtain and get the 
Netenced right , or title of any ſtranger , nor onely for that 
tte particular eſtate , and theremainder are all one , burfor 
tar iris a mean to extinguiſh the ſeeds of troubles and ſuits, 


ſecond, 
the dil: 
cx con 


tral 


nd cannot he ro the prejudice of any. 34 77. 8. Dy. 52. 

And where the Statute faith ( being in lawfull poſſeſſion, 

taking the yeerly rent, &c. thoſe words are but explana- 
Cc cory 


by 
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Tory , and put for example: for howſoever he be lawfully 
lcjſed in poſſeſſion, reverſion, or remainder, it ſufficerh, 
though he never took profir. But the matter obſervable 
vpon this proviſo, is, that if a deſſeifor make a Leaſe for lives, 
or yeers, the remainder for life, in taile, or in fee, he in re- 
mainder cannot take a promiſe, or Covenant, that when the 
dilſciſee hath erftered upon the Land , or recovered the ſame, 
that then he ſhould convey the Land toany of them in re- 
mainder thereby to avoid the particular eſtate, or the in- 
tereſt or eſtate of any other 3 for the words of the proviſo be 


( buy, obtain, get or have by any reaſonable way or mean} 


and that is not by promiſe or Covenant, to convey the Land, 
after entry, or recovery, for that is neither lawfull, being a- 


gainſt the expreſſe purview of the body of the at, and not | 


reaſonable, becauſe iris to the prejudice of a third perſon. 

But the reaſonable way or meave intended by the ſtatute, 
is by releaſe or confirmation, or ſuch conveyances as amount 
to as much. 


 SeF. 703. Fo. 370.4. 


A Warranty lineall is a Covenant reall annexed to the 
Land by him which either was owner , or might have inhe- 


rited the Land , and from whom his heire lineall or collate- * 
rall might by poſſibility have claimed the Land as heire from | 


him that made the warranty. 


In a Far. utr. brought by a Parſon of a Church, the Col- ! 


Iaterall Warranty of his Anceſtor is no barre, for that he de- 


mands the Land in the right of his Church, in his politick ca- } 


pacity 3 and the Warranty deſcendeth on him in his naturall 
Capacity. 27 H. 6. garr. 48. 
But ſome have holden that if a Parſon bring an Al. thata 


Collaterall warranty of his Anceſtor ſhall bind him, for that } 


the Af. is brought of his poflefiion and ſeifin, and he ſhall re- 
cover the meane profits to his own uſe 34 E. 3. garr. 71. 
But ſeeing he is ſeiſed of the freehold , whereof the Af 


is brought in jure Ecclefe, whict is in another right then the 


warramty , it ſeemeth that it ſhould not be any barre in the 


em ee See Ee ee. by 
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Aff. The like Law is of a Biſhop, Archdeacon, Dean,Mafter of 
an Hoſpital , and the like, of their ſole poſſefſions, and of 
the Prebend, Vicar, &c. 


King H. 3. gave a Manor to Edmond Earl of Cornwall, and 


| tothe heires of his body, ſaving the poſſibility of Reverter, 
| anddyed. The Earl before the Statute of W. 2. c. 1. de donis 


Cond. by Deed gave the ſaid Manor to another in fee with 
Warranty, in exchange for another Manor 3 and after the 


| ſaid Statute Anno 28 E. 1, dycth withour iffue, leaving Aﬀers 
: infee ſimple which.js Warraaty, and Afers deſcend<d upon 


' King E. 1, as Couſin German, &c. And it was adjudged, that 
the King as heire to the ſaid Earl Edmond, was by the faid 
Warranty and Aﬀets barred of the potÞibility of Reverter, 


| which he had expe&ant upon the ſaid gift, albeic the War- 


ranty and Aſſets deſcended upon the natural body of King 
E, 1. as heir toa SubjeR, and E.r1. claimed the ſaid Manor as 
in his Reverter in jure Corong, in the capacity of his Body 


| Politick, in which right he was ſeiſed before the gifr, 45 4ſſe 


6.6 E.3. $5. Pl. Com. 234. & 553, 554. Vide 27 H.6. garr. 40. 
(34 E. 3.garr.7 1. 
| In this caſe how by the death of the ſaid Earl Edmond witF« 


2 out iſſue, the Rings Title by Reverter, and che Warranty and 


| Aﬀſers came togerher, and that the Warranty was collateral 3 


4fetthe Ring ſhall nor be barred without Aﬀets, as a Subje& 


{ſhall be, and many orher things are ro be obſerved in this 
/ 


aſe, which the learned Reader will obſerve. Vide SeR.7 11. 
1112. 


| Sef#. 704,705. F0.3) 4. 


Littleton doth agree with the Authority of our Books, 
$55E.3.6.5 E. 3.14.19 H.8.12, foas the diverfities do ſtand 
us: x. Where the difſeifin and feoffment are uno tempoye, 
nd where at ſeveral .imes. 2. Where the diſſeifin is with 
ftenr to aiten with Warranty, and where the difſeifin is 
mde without ſuch intenr,and the alienation with Warranty 
{ſterwards made. 


| Cc 2 See. 


449 


178 
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Sed. 706. hid. 


Upon every Conveyance of lands,&c. as vpcn Fines, Feoft- 
ments, Gifts, Exc. Releaſes and Confirmations made to the 
Tenant of the land, a Warranty may be made, albeit he 
thar makes the Releaſe or Confirmation harh no right tothe 
land, &c, But fome do hold, that by Releaſes or Confirmati- 


ons, where there is no eſtate created, or tranſmutation of | 


pollefſion, a Warranty cannor be made to the Aſlignee;14 E. 


2. Voucher 108, 15 E.3.ibid.$7, 18 E.3.6.12H.7.1.Vides. : 


733, 738,745. 
_ Set. 507. Fol. 371. b. 


The opinion of Littleton in this caſe is holden for Lay, 
againſt the opinions in 35 E. 3. garr. 73. 11 Hig. 33, 


Sed. 708, Fol. 372.4. 
Hereby it appeareth, that a Warranty that is collateral in 


5 weft nib oC oitaaes sf 


reſpet of ſome perſons, may afterwards become lineal in ? 
reſped of others, 8 R.2. garr. 101. Whereuponit followeth, : 
Tha: a cojlateral Warranty doth not give aright, but bind- ! 


eth onely arightſolong as the ſame continueth : but-if the ? 
collateral Warranty be determined, removed or defeated, | 
therightis revived, 43 4f.44.24 H. 8. tit. Tail. Br. 7. H. 5.6. | 
tit. Aſ.3$0.34 E.3.Droit 29.19.H.6.59.21.H.7.40. 5 H. 7. 29. | 


3H.7.9.b. Andyet in an Affze the Plaintiff hath made his 
Title by a collateral warranty, 16 Afſ. p. 16. 27 Afſ. 74.29 aff. 
50. 43 Aſl.8.14 H.4.13. 19 H. 6.66. 

Barre, ſignifieth legally a defirucion for ever, or taking 
away for a time of the ation of him that right hath. 

Nota, That in ſome caſes an eſtate Tail may be barred by 
ſome Ads of Parliament made ſince Littleton wrote 5 and 
ih ſome caſes an eſtate Tail cannot be barred, which might 
when Littleton wrote have been barred : For Example 5 I 
Tenant in Tail levy a Fine with Proclamation according to 
the Statute, this is a barre to the eſtate Tail, bur noc to him 


in reverſion or remainder, if he maketh his claim, or _ 
is 
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| his action within five yeers after the eſtate Tail ſpent, 4 H. 7. 

| c.24. 32 H.8.c.36. 

fi- | Ifa gift be made to the eldeſt Son, and to the heirs of his 

'& | body, rhe remainder to the Father, and to the heires of his 

| body, the Father dyeth, the eldeft Son levieih a Fine with 

te | Proclamation, and dieth withour iffue, this barreth the ſe- 

U- 1 cond Son ; for the remainder deſcended to the eldeſt, Daliſons 

ol J2El.&7 El. tb. 3g, f. 84. 

' Tf Tenant in Tail be diſſeiſed, or have a right of aRion, 

'S. | and the Tenant of the land levy a Fine with proclamation, 

| and five years paſs, the right of the eſtate Tail is barred. 

! If Tenant in Tail in poſlefſion, or that hath arighr.of entry, 

| beatrainred of High Treaſon, the eſtate Tail is harred, and 

i | theland is forfeited to the Kingz and none of theſe were bars 

| vhen Zittleton wrote. A lineal Warranty and Aﬀets was a barre ; 
| tothe eſtate Tail when Littleton wrote, 26 H.8. c. 13.33 H.8. 
1c20. 5 E.6.c.11. St.pl.Cor.18. 


/ n ! ACommon Recovery with a voucher over, and a Judge.. 
} | ment to recover in value, was a barre of the eſtate Tail when 
* 4. ! Littleton wrote, 12 E 4-19. Taltarums Caſe, 

! - 


| Andof Common Recoveries, there be two ſorts, viz. one 
1 with a ſingle Voucher, and another with a double Voucher, 

p {and that is more common and more ſafe 3 there may be more 
5 ®- {Vouchers over, Vid.Se4.690.8 vide 1.3. f. 5. Cuppledicks caſe, 
; wh 1d fo. 94,97, 106, vide poſt .** 
en] If the King had made a gift in Tail, and the donee had 
AD Tiered Ez mon Recovery, this ſhould have barred the e- 

, Iſtate Tail in Littleto;zs time, bur not the reverfion or remain- 
KING {ter in the King. And ſo if ſucha donee had levied a Fine 
1þ vith proclamation after the Statute of 4 H. 7. this had bar.. 
ELD) Ired the eſtate Tail, alchough the reverſton was in the King, 
38 H. 8. Tail By. 41. Pl. Com. fo. 555. 29 R.8.Dyer 52 ** Com. 
cY Recoveries, Go. Vide 1.1. f.62- Capels cafe, |, 2.f.16. 52,7 4,77. 
16.f41,32.1.10.f.-37. Mary Portingtons caſe. 

But ſince Littleton wrote, a Common Recovery had againſt 
Tenant in Tail of the Kings gift, &c. 15 nv barre, &c. by the 
P h Sarute of 34 H.8.C.20, 

s Cc 3 And 
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And where the words of the Statute be (Whereof the 
reverſion or remainder at the time of ſuch recovery had, ſhall 
be inthe King) theſe ten things are to be obſerved upon the 
conſtruction of thar Att. 

1. That the eſtate Tail muſt be created by a King,and not 
by any Subje&. 

2. The King myſt have the reverſion at the time of the 
Recovery. 

3. The reverſion or remainder cannot be barred,but where 
the eftate Tail in poſſeſſion is barred, 1.8.f.77,78. Seignieur 
Staffords caſe. 

4. If a Subje& make a gift in Tail, the remainder to the 
King in fee,the eſtate Tail may be barred by a Common Re- 
covery, cauſa patet, l.2.f.52. Choli: leys caſe. 

5 Soitis if the King had the remainder by diſcent. 

6. The word (Reverſion) in the body of the A hath re- 


ference to theſe words ( given or granted ) and (Remainder) | 


hath reference to theſe words (otherwiſe provided.) As if the 
King in conſideration of money, or of Afurance of Land; 
or for other conſiderations, by way of proviſion, procure 2 
Subje&t by Deed indented and inrolled, to make a giſt in 
Tail to one of his Servants and Subjedis, for recompenceof 
ſervice or other conſideration, the remainder to the Kingin 
fee, and all this appear of Record 3 this is a good proviſion 


within the Statute, and the Tenant in Tail cannot by a Com-* 


mon Recovery barre the eſtate Tail. So it is 1f the remain- 
der be limited to the King in Tail 3 bus if he be limited for 
Years, or for life, it is otherwiſe, Lib. 2, fol. 16. Wiſemans 
caſe. | 
7. Where a Common Recovery cannot barre the eſtate 
| Tail by force of the ſaid Statute, -there a Fine levied in Fee, 
in Tail, for lives, for years, with proclamation according to 
the Starure, ſhall not barre the eftate Tail, or the iſſue 1n 
Tail, where the reverſjon or remainder is in the King, by rea- 
ſon of theſe words in the ſaid a& (The ſaid Recovery, 0 
any other thing or things hereafter to be had, done or ſut- 


fered, by, or againſt any ſuch Tenant in Tail, to the contrary || 


Not» 


< A Aartinodtdel 8 tis oints FOR PIY 
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notwithſtanding) which words include a Fine levied by ſuch 

a donee, and reſtraineth the ſame, P. 31. Eliz.Rot.1645., Not- 
leys caſe. B. C. 

/ 8. But where a Common Recovery ſhall barre the eſtate 

| Tail, notwithſtanding thar Statute, there a Fine with procla- 

| mation ſhall barre the ſame alſo. 

EL Where the ſaid latter words of the Statute be ( Had, 

| done, or ſuttered, by, or againſt any ſuch Tenant in Tail ) the 
ſenſe and conſtruftion is, where Tenanr in Tail is party or 

| privy to the AR, be it by doing or ſuffering that which ſhould 

{ work the barre, and not by meer permiſſion, he being a ſtran- . 


/ ger ro the Aﬀ. | 

| 10. Albeit the Preamble of the Statute extends onely to 
| gifts in Tail made by the Kings of England before the AR 
{ (viz. hath given and granted, &c. ) and the body of the AR 
7 referreth to the Preamble ( vz. rhart no ſuchfained Recove- 
] ry hereafter to be had againſt ſuch Tenant in Tail ) ſo as this 


7 word ( ſuch) may ſeem to couple the body and the Preamble 


| together; yer in this caſe ( ſuch ) ſhall be taken for ſuch in 
| equal miſchief, or in like cafe 3 and by divers parts of the 
| AR it appeareth, That the makers of the AR intended to 
| tend it to future gifts, and fo is the Law taken at this 
FI day. 

A Recovery in a Writ of Right againſt Tenant in Tail 


- ] without a Voucher, is no barre of any gift in Tail. 


If Tevant in Tail, the remainder over in fee ceſſe , and the 
| Lord recover ina Ceſſavit, this ſhall not barre the eſtate Tail, 
| for the iſſue ſhall recover in a Formedon : neither were ci- 
{ therof theſe barres when Littleton wrote, 33. E.3. Judgement 
1252.3 H6.55.10H. 6.5.14 E.4.5.b.15 E.4.8.F.,N.B.134. 6, 
PL Com. 237.28 E.3.95.F.N.B.28. I. 


Se#, 702, Fol. 373.b. 


Nemo praſumitur alienam poſteritatem ſug pratuliſſe, 
If a man that is innocent be accuſed of Felony, and it he 
found that he fled for the Felony, he ſhall forfeit all his 


——_—_— ——— —————— _—— 


| goods and chattels, detts and duties,3 E.3. Corope Staf, 


GCE 4 But 
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But yet the general Rule is, Quod ſtabitur preſun:ption donec 
probetur in contrarium, Bradt. 1. 1. c.9. 

It hath been attempted in Parliament, that a Statute 
might be made, That no man ſhould be barred by a War- 
ranty collateral, but where aſſets deſcended from the ſame 
Anceſtor ; bur it never took efte&, for that it ſhould weaken 
common afſurances, Rot. Parliament. 50 E.3. num.77. ' 


Sed. 710,711, 712. 


. If huſband and wife tenants in eſpecial Tail have iſſue, a 
daughter, and the wife dye, the huſband by a ſecond wife 
hath ifſue another daughter, and diſcontinueth in fee and 
dyeth, a collateral Anceſtor of the daughrers releaſeth to 


the diſcontinnee with Warranty, and dyeth, the Warranty 


deſcendeth upon both daughters, yer the iſſue in Tail ſhall 
be barred of the whole, for in judgement of Law the entire 
Warranty deſccndeth upon both of them, 5 E. 2. gary. 78, 
1.8. fo. 41. Sims caſe. 

Here note, That when one Coparcener doth generally 
enter into the whole, this dorh nor deveſt the eſtate which 
deſcended by Law tothe other, unlefle ſhe thar doth enter, 
claimeth the whole, and taketh the profits of the whole, 
Vide Sea. 358. 

Otherwiſe it is afcer the pirceners be aQually ſeiſed, the 
taking of the whole profits, or any claim made by the one, 
cannot put the other out of poſſeihon withour an actual put- 
ting out of diffeiſin. And in this cafe of L7ttleton, when one 
Coparcener entrerh into the whole, and maketh a Feoff- 
ment of the whole, this deveſteth the Freehold in Law out 
of the other Coparcener. 


Item, when the one ſiſter enters into the whole , the poſ- 


ſeſſion being voids and maketh a feoftment in fee, this a 

ſubſequent doth ſo explain the entry precedent into the 

whole, that now by conſtra&ion of Law ſhe was onely ſeiſed 

of the whole, and this fec ffment can be no diffeiſin, becauſe 

the other ſiſter was never ſeiſed, nor any abatement, becauſe 

they both made bur one heir to the Anceſtor, and one Frag 
' 10 
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| hold and inheritance deſcended to them, ſoas injudgement 

| of Law the Warranty doth not commence by difſeifin, or by 

| abatement, and without queſtion her entry was no intruſion, 

| PI. Com. $43. fo. 374.4. 

| Tenantin Tail hath iſſue two daughters, and diſcontinue 
in fee, the yongeſt diſſeiſeth the diſconrinuee to the ufe of 
| her ſelf and her ſiſter ; the difcontinuee ouſteth her , againſt 
whom ſhe recovereth in an Aſcize,' the eldeſt agrecch to the 

| difſeifin, as ſhe may, againft her ſiſter, and become joynr- 

1 2 tenant with her, And thus is the book in the 21 AF. p. 19. 

e |}to be intended, the cafe being no other in efiect : But A. 

d J}difſeiſeth one to the uſe of himſeifand B. B. agreeth, by this 

Oo YJheis joyntenant with A. Fol. 374. b 

y ' ] Nota, in theſe two laſt Sections four ſeveral Concluſi- 

il Jons, 

: 1 1. That a lineal Warranty doth binde the right of a fee 
- imple. 

1 4 That a lineal warranty doth not binde the right ofan 

ly = Tail, for that is reſtrained by the Statute of donts 

Cl (ond, 

«ſs | 3. That a lineal Warranty and Aﬀers is a bar cf the right 

le. {inTail, and is nor reftrained by the ſaid Act. 

4. Thar a collateral Warranty made by a collateral An. 
the Jeeſtor of the donee, doth binde the right of an eſtare Tail, 
Mme, Jilbeic there be no Afﬀers 3 and the reaſon thereof is upon the 
Put. Jtatute of Dons Cond, for that it is not made by the Tenant 
one Jn tail, &c. as the lineal Warranty is, 3 E.3. 22. 4 E.3. 28. 
:oft- J$o.2. 38 E.3. Cor. Rege, Ab. de Colcheſt. caſe, 45 AM. 6. Pl. 
' out I(m.554. 19 E.4.10. VideS703,747. 

| To this may be added, That the Warranty of the Donee 
pol-. In Tail, which is collateral to the Donor, or to him in re- 
$20 | minder, being heir to him, doth binde them without any 
the ifſets. For though the alienation of the Donee after iſſue 
eiſed Jith not bar the Donor, which was the miſchief provided. 
cauſe fir by the Act, yer the Warranty being collateral,-'doth 
cauſe Jar both of them , for the A& reſtraineth not that War- 
Free- Faty, but it remaineth at the Common Law, as Littleton 
hold after 


p— 


g 
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after ſaith. And in like manner. the Warranty of the Do. 
nee doth barre him in remainder. 

Note, Alerts requifite ro make lineal Warranty a barre, 
muſt have fix qualiries. 

1. It muſt be Aﬀets ( 7e. ) cf equal yalue, or more at the 
time of the diſcent. x 

2. Irmuſt be of difcent, and not by purchaſe or gift. 

3. It muſt be Afſers in fee fimple, and not in fee Tail, or 
for another mans life. 

4. It nauſt deſcend to him as heir to the ſame Anceſtor, 
that made the Warranty, Brit.185.4.E. 3.garr.63.16. E.3.4f, 
4.43. E. 3.9.7.H.6.3.11.H.4.20. 

5. [t muff be of Lands, or Tenements, or Rents, or Ser- 
vices valuable, or other profits ifſving out of Lands, Te- 
nements, and not perſonall Inheritances, as Annuities, 


Rc. 


6. It muſt he in ſiate orintereſt, and not inuſe, or right 


of actions, or right of entry, for they are no Aﬀets until 
they be brought into poſſeſſion, 24. E. 3. 47. 


Bur ifa rent in fee ſimple ifſuing out of the Land of the | 
heir deſcend unto him, whereby it is extin& , yet this js Aſ- | 


ſers, and to this purpoſe hath in Judgement of Law a Con- |} 
tinuance, 31 E. 3. Af.5.13-E.3.Recovery in value 17.1.3.f, 31. | 


Butler and Bakers Cale. 


A Seigmory in franck-Almoign is no Aﬀets , becanſeit Is | 
not valuable, and therefore not to be extended 3 and ſoit 
' ſeemeth ofa Seigniory of Honageand Fealty, 14.E-3. Meſne | 


7. Regiſt. 293. : : 
Bur an Advowſon is Aﬀets, whereof Fleta I. 2: c. 65. faith, 


Item de eccleſiis que ad donationem Domini pertinent, quot ſunt, 


& que, 0 ubi, oy quantum valeat quelibet Eccleſia per anmun | 
ſecundum veram ipfius aſtimationem, (4 pro Marca ſolidus ex- | 


tentlatur » ut ff eccleſia 100. Marcas valeat per annum ad 100. 
folidos extendatur advocatio per annum, Brit. 185. 5. H. 7. 37: 
32. H,6,21. 33\E. 3. garr. 102, 


* 


Sed, N 


for” | 
rc, 


he 
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Sed. 714. Fel. 375.4. 


Nota, that albeit in this caſe the iſtue in Tail muſt claim 
35 heir of borh their bodies, yer the Warranty of cicher of 
them is lineal to the iffue, 3s E. 3. garr. 73. 

If Lands be given toa man and a woman unmarried, and 
the heirs of their two bodies, and they . intermarry, and are 


diffeiſed , and the huſband releaſeth with Warranty, the 


wife dieth, the huſband dyeth, albeir the Donees did take 


or, 


ay. 


; by moities, yet the Warranry is lineal for the whole, he- 
|uſe, as our Author here faith, the ifſue muſt in a Formedon 


convey to him the right as heir to the Father and his Mocher 


SET 
Te- 


: | 
ight ! 
itil ? 


the 
6 Af- 
Con- 
«3L. 
eit 1s 
| ſoit 


Meſne * 


faiths 
+ ſunt, 
annum 
15 0x- 
| 200, 


7. 3h 


Se#. 1 


4 


dtheir two bodics ingendred, and therefore it is collateral 


1e- for no part. 
tes | 


. Sed. 715,716, 717. 


Nunquam nimis dicitur, quod nunquam ſatis dicitur. 

And here it appeareth, That it is not adjudged in Law a 
collateral Warranty, in reſpe@ of the bloud, for the War- 
any may be collateral, albeir the blond be lineal, and the 
Warranty may be lineal, albeir the bloud be collateral. Bue 
;tisin Law deemed a collateral: Warranty, in reſpe& that 
ie that maketh the Warranty, is collateral to the Title 
|thim upon whom the Warranty dorh fall, 8 R, 2. ger. 101. 
Ivde Sed. 704, | 


SeF. 718. Fo. 376.4. 


Every Warranty doth deſcend npon him that is heire to 
tim thar made the Warranty at the Common Law. Vide 
*&q.3-603,735,736,737. 

Hereupon many things worthy to be known, are to be un- 
(erſtood. 1. That if a man infeoff another of an acre of 
yound with Warranty, and hath iſſve two Sons, and dyeth 
tiled of another acre of land' of the narnre of Borough 
ingliſh, the feoffee is impleaded 3 albeit the Warranty de- 
cendeth onely upon the eldeſt,yer may he-youch them bothz 


4 


1% one as heir r@ the Warranty, and the' other” as heir ro 
the 
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the Land. 40 E. 3. 14. So it is of heirs in Gavelkinde, (5c. 
22 E. 4.10. And in hke fort the heir at the Common Lay, 
and the heir of the port of the Mother ſhall be vouched, 
49 All. 4. 38. E.3.22. But the heir at the Common Law may 
be vouched alone in both theſe caſes, at the ele&1on of the 
Tenant 3 (5 fic de ſimilibas. | 

Alſo if amandye ſeifed of certain linds in fee, having 
He a Son and a daughter by one venter, and a Son by an- 
other, the eldeſt Son enters and dieth, the land deſcends 
to the liſter 3 in this caſe the warranty deſcendeth on the 
Son, and he may be youched as heir, and the ſiſter as heir of 
the land. | 

In which caſe, and in the other caſe of Borough Engliſh, 
the Son and heir by the Common Law having nothing by 
diſcent, the whole loſs of the recovery in value, lieth upon 
the heires of the land, albeir rhey be no heires to the warran- 
ty. 32 E.3.vouch.g4. 35 H.6.3. 

Then pur the caſe, that there is a warranty paramount, 
who ſhall deraign, that warranty, and to whom ſhall the re- 
compence in value go? ſome have ſaid, that as they are vou- 
ched together,ſo ſhall they avouch over, and that the recom- 


pence in value ſhall enure according to the lofſe, and that the | 


eftect muſt purſue the cauſe, as arecovery in value by awat- | 
ranty of the parr of the Mother ſhall go to the heire of the | 


part of the Mother,&c. Pl. Come.51 5. 


Some others hold,that iris againſt the maxime of the Lay, | 
+ thar they that are not heirs to the warranty ſhould joyn ina | 
voucher, or to take benefit of the waranty which deſcends not | 


to them, but that the heirat the common Law, to whom 
the warranty deſcended, ſhall deraign the warranty, and re- | 
cove in value.and that this doth ftand with the rule of the | 


common Law. ; 


Others hold the contrary, and that this ſhould be both a- 
gainft the rule of Law, and againſt reaſon alſo; for by the 
rule of Law, the vouchee ſhall never ſue to have execution 1n 
yalue, untill execntion be ſued againſt him, Bur in this caſe 


excution can never be ſued againſt the heir at the _— 
aw 


nw Mam. a ca 
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' Law, therefore he cannot ſue to have execution over in value. 


= ' Secondly it ſhould be againſt reaſon, that the heire .at the 
4. comnron law ſhould have totum lucrum, and the eſpecial heirs 
ay totur damnum. 17 E.2.Recover in value 33. 18 E.3.51.1.1.95. 


he | Shelleyes caſe. 
| I find in our Books, this reaſon is yielded, that the ſpeci- 
al heires ſhould not be vouched only 3 for (ſay they) then 
could not they deraigne the warranty, which ſhould be miſ- 
14s | thievous, thar they 1hould loſe the benefit of the warranty, 
 fthey ſhonld be vouched onely. 32 E. 3. vouch. 94. per 
: Greene. 
Bur if the heire at the Common Law were vouched with 
:<, | them, (as by the Law he ought) all might be ſaved; and 
» 1 therefore ſtudy well this poinr, how it may be done. 
_ | If Tenant in gener] Tail be, and a common recovery is 
an. | Mad againſt him, and his wife, where his wife hath nothing, 
| and they vouch, and have judgement to recover in value, Te- 
_ ; nant in Tail dyeth, and the wite ſarviveth; for that the iſſne 
| re. | in Tail had the whole lofſe, the recompence ſhall enure 
ron. | Wholly to him, and the wife albeit ſhe was party to the judg- 
om- | menr, ſhall have nothing in the 1ecompence, for that ſhe 
- the | ſeth nothing. PI. Com. Fo. 514. 
war- | {fthe Baſtard eigne enter, and take the profits, he ſhall be 
fthe | !ouched onely, and not the Baſtard and the Mulier, becauſe 
| the Baſtard is in apparance heire, and ſhall nor diſable him- 
Law, 1f. 17 E.3.59. 20 E.3. vouch, 129. 5 H.7.2. 


_ — 


| 2 
= 


\ina 1 Ifa man be ſeiſed of Lands in Gavelkind,and hath iſſue three 4 4.8 


s not {Sonnes, and by Obligation kind himicIfand his heires, and 
dieth, an ation of debr ſhall be maintenable againſt all the 
\d re- {re Sonnes, for the heire is not chargeable unlefle he hath 
of the lands by diſcent. 11 H.7.12.11 E 3. Det.7.Dy.5.E1.238. 
| on if a man be ſeiſed of Land on the part of bw PR 
h a- 1nd bind himſelf and his heirs by Obligation, and dyeth, an 
, the | Hon of debt ſhall lye againſt the heire on the part of the 
on in Mother, withour naming the heire at the Cummon Law 3 and 
is caſe note a diverſity between a perſoral lyen of a bond, anda 
mmon 1'call Iyen of a warranty. _ 
ect, 


= 
© 
=] 


"rw, 
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Sea. 719.Fol. 377. a. | 

Here it appeareth, chat whenſoever the Anceſtor taketh a. 
ny cltate of freehold, a limitation after in the ſame convey, 
ance to any of his heires, are words of limitation, and not of 
purchaſe, albcit in words it be limitted by way of remainder, 
and therefore here the remainder to the heires females ve 
ſteth in the Tenant in tail himſelf. 24 E. 3. 36 27 E.g, 
Age 1c8.38 E 3.26.40. E. 3.5.37 H. 8, Br. noſme.1.05 40.09 
tit done (T Rem 61. | 

The ifſues iuheritable muſt make their claim, either only 
by Mules, or only by Females, fo as the Females of the Males 
or Males of the Females, are wholly excluded, &c. 1H, 6.4. 
PI. Com. 414. Vide Sect. 24. 

Bur where the tirft limitation 1s to the heires males, let the 
Iiniitarion be for default of ſuch ifſue to the heires of the bo- 
dy of the donee, and then all the iſſues, be they Females of 
Males, or Males of Females are inheritable. | 

If a man give Lands to a man, to have and to hold to him, 
and the heires Males of his body, and to him, and to the | 
Heires Females of his body, the eſtate to the heijres Females | 
15 in remainder , and the daughter fhall not inherit any part, 
ſo long as there is iflue Male. 

Sed. 720. | 

Nibil ſimul inventum eſi (| perfetum ;, or ſape viatorem nous | 
non vetus orbita fallitz and therefore new inventions in afſu- | 
rances are dangerous. 22 H.6.33.1.6.f.42.b. Sir Anthony Mild 
mayes caſe. : | 

Non proſunt dominis que proſunt onmibus artes : quoriam , In | 
ſuo quiſque negotio hebetior eft, quam in aliens. 2 H.q. fo 11: Ac | 
ſur le caſe. | 


SeF. 721. Fol. z78 a. 


F Every remainder which commeth by deed ought to veſtin 

him ro won Tt 15 limited, when livery of ſeitin is madeto f 

him, that harh the particular eſtate. , " 
I. wy” : 
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x. Littleton ſaith by Deed, becauſe if Lands be granted 
and rendred by Fine for life , the remainder in Taile, the re- 
majnder in Fee , none of theſe remainders are in them in tie 
remainder , until the particular eftate be executed. 7 R.2. 
Jr | ſcire facias. | 
of | 2. Thattheremainder bein him, &c. at the time cf che 
| livery. This is regularly rue, bur yer ic hath divers excep- 
| tions. As, where the remainder is to comnieuce upon lim- 
*3* | tation of rime, viz. upon the poſlibility of rhe death of one 
0 ;man before another, which is a common pctibility. PL 
| Com, Colthirſts caſe, f0.65.29.32 H.6.tit.feofments, (5c. 99.27. 
1E.3.87.12 £.4.2.21 4.7.11.7 A. 4.23. 11H. 4.74.18 H.8.3. 
127.H.8.42.38 £.3.26.30. Aſſ.47.5 R. 2 qu.lur.Dam. 20. 
' | Aman letteth lands for-liſe upon condition to have Fee, 
{nd warranted the land in forma predi&a, afterward rhe lef- 
ike performeth the conditions whereby the leſſee hath fee, 
lhe warranty ſhail extend and increaſe according to the ' 
Iate, And ſo it is in that caſe if. che leſſor had dyed before 
'the performing of the condition, &c. and yet the lefior him- 
;kfwas never bound to the warranty ; but it hath relation 
|fom the firſt livery 3 and by this it appeareth that a warran- 
\y being a Covenantreall ex<cutory may extend to an eſtate 
{in fxturo, having an eſtate , whereupon it may work in the 
\&ginning. 
{ But otherwiſe it is, ifa man grant a Scigriory for yeares 
1novg 1998 condition to have fee with warranty in forma predidta 
- F* | ,) 
_ | And ſoiris, if a man makea Leaſe for yeares, the remain- 
terin fee, and warrant the Land in forma predida » hein 
n, I Þeremainder cannor take benefit of the Warranty , becauſe 
 Afiion Iſis not party to the Deed, and immediately he cannor take, 
he were party to the Deed, becauſe he is named after the 
endum , and the eſtate for yeares is not capable of a war- +58. 
aty, CR I oo ns 
veſtin | And ſo itis if Land be given to A. and B. ſo long as they 
ade to Þ)ntly rogether live, the remainder to the right heires of 
Mm, that dierh firſt , and warrant the land in forma pre- 
x. [1t-] dia 
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diga, A. dyeth, his heir ſhall have the warranty ; and yet the 
remainder velted not during the life of A. for the death of 4. 
muſt precede the remainder, and yet ſhall the heir of A. have 
the Land by diſcent. 


Ses. 722. Fol. 378.b- 


$1 le 1. fits alienaſt, &F4c. By the Alienation of the Donee 
wo things are wrought, 

1. The Frankrenement and Fee js in the Alienee. 

2. The reverſion is deveſted our of the donor; and there- 
fore by the alienation char transferretch the freehold, and 
tee ſimple to the Alience . there can no remainder he raiſed 
and veſted in the ſecond ſonne. 27 H.8. 24. 6. R.2.quod jur, | 
clam. 23. | | 

Alfo an eſtate of an inheritance in Lands, and Tenements | 
cannot ceaſe, or be void before the ftate be defeated by en- 
try, thea if this remainder ſhould he good, then muſt ir give 
an entry upon the Alienee to him that had no right before, ! 
which ſhould be againft the expreſfe rule of Law, viz. Thac | 
an cftate cannor be given toa liranger to avcid a voidable } 
Att. 

One Alienation cannor veſt an cſtate of one and the ſame | 
Land to two ſeverall perſons at one rime. 

If a man feiſed of an Advowſon in fee, by his deed grant | 
the next prefentarion ro A. and before the Church become 
void, by another Deed grant the next preſentation of the | 
ſane Church ro B. the ſecond grant is void, for A. had the 
ſame granted to him before , and the grantee ſhall not have | 
the ſecond avoidance by confiruftion to have the next avot- 
dance which the grantor, might lawfully grant , for the grant 
of the next avoidance doth nor import the ſecond preſentati- 
- on. Butif a man ſeiſed of an Advowſon in fee rake wile; 
now by A& in Law is the wife intitled to the third preſentatl- 
on, if the huſband dye before : The hutband grants the 
third preſentation to another , the huſband dye » the heire 
ſhall preſent twice , the wife ſhall have the third preſenta 


tion , and the grantee the fourth ; ſor in this caſe it —_ 
raken 


the ' 
7. 
ave 


nee | 
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taken the third Preſentation, which he might lawfully grant ; 
and fo note adiyerlity between a Title by a& in Law, and by 
a&t of the party, for the a& in Law ſhall work no prejudice 
to the grantee. 
Periculoſum eſt res novas & inuſit atas iaducere, 
Events varios ies nova ſemper! habet, vide S. $7, &c, 
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Sett. 723+ fol. 379.4. 


. Here by the Opinion of Litticton, the Donor may re-enter 
for the condition broken, for Utile pr 1nutale non 7:tiatur, 
which being in caſe of acondition , for the defcating of an 
eltate, is worthy of Obſervation. And ir is to be noted, That 
after the death of the Nonor, the condition deſcendeth to 
the eldeſt Sonne, and conſequently his alienation doth ex- 
tinguith the ſame for ever, wherein the weaknefle of this in- 
vention appeareth 3 and therefore..L:ttleton here ſaith, That 
itſcemeth that the Donor may re-enter, and ſpeaketh nothing 


] ofhis heirs, 


A manhath iſſue two Sons, and maketh a gift in Tail to 


| theeldeſt, the remainder in fee to the puilne,. upon condi- 


grant. 
come } 
ff the | 
2d the | 
t have * 
* avOi- 
 orant 
-nratl- 
wiſez 
entatl- 
11s the 
> heire 
eſenta- 


hall be 


C2. 


raken 


| tion that the eldeſt ſhall not make any diſcontinuance with 
| warranty to barre him in the remainder, and if he dotb, that 


then the puiſne Son ani his heirs ſhall re-enter 3 the eldeſt 
maketh a teoftment in fee with warranty, the Father dycth, 
the eldeſt Son dyeth withour ifluc, the puiſne may enter. Bur 
if the diſcontinuance had been aftcr the death ot the Father, 


the puilne could not have entred, 


In this caſe four points are to be obſerved : | | 
., + As Littlctoz here ſaith, the emry-for the breach of the 
"axon is given to the Father , and not to the puiſne 
onne. | | | 
2. That by the death of the Father the condition deſcends 


to the. elder Sonne, and is but ſuſpended, and is revived by 
the death of the eldeſt Son without ifſue, and deſcendeth to 


the yongett Son, 41 E. 3. vide Seft.446:, .. .. -- 
3. That the feoftment made in the life of the Father , 
Þ&d cannot 
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cannot give away a condition that is collaterall, as it may doe 
a right. 

— T hat a Warranty cannot binde a Title of entry for a 
condition broken, bur if the diſcontinuance had been made 
after the death of the Father, it had extinguiſht the condi- 
tion 3 which caſe is put to open the reaſon of our Authors 
opinion. 

The ancient Judges and Sages of the Law, have ever (as it 
appeareth in our Books ) p innovations and novel- 
ties in the beginning, as ſoon as they bave oftzred ro creep 
up, leſt the quiet of the Common<wealth might be diſtur- 
bed, 31 Ed.3. Gager delivery 5. 22 Aſſ.12, 38 Ed.3.1. 2 H 4. 
18, exc. And ſo bave Acts of Parliament done the like, 
1 Ed, 3. Cap, 15. Stat. 3. 18 Ed, 3. cap. 1. & 6, 4 Hen. 4, 
Cape, 11 Hen. 6. Cap» 23+ 12 Ed, 4. Cap, $, Ofc. 


Seft. 726. fol. 3 80. a> | 

Here note this diverſity 3 If the heir be within age at the 
time of the diſcent of the Warranty, he may enter and avoid 
the'eſtare either within age, orat any time after his full age, 
18 Ed. 4- 13. 35 Hen. 6. 63. 28 Aſſ. 28, 32 Ed. 3. garr. 30. 
and Littleton ſaith well, That the Infant in this caſe may en- 
ter upon the Alienee, for if he bring his aQion againſt him, 
he ſhall be barred by this Warranty, ſolong as the ſtate where- 
unto the Warranty is annexed continues, and be not de- 
frated by entry of the heir 3 bur if he be within age at the 
time of the alienation with Warranty, and become of full age 
before the diſcent of the Warranty, the Warranty ſhall barre 
him for ever. 

Our Author putteth his caſes where the entry of the In- 
fant is lawful! ; for where it is not lawfull when the Warran- 
ty deſcendeth, the Warranty doth binde the Infant, as well 
as 2 man of full age 3 and the reaſon is, becauſe the ſtate 
whereunto the Warranty was annexed continueth, and can- 
not be avoided but by aRion, in which aRion the Warran- 
ty isa barre. And foiris of a Feme covert, if her entry be 
not lawfull, a Warranty deſcending on her during the cover- 

ture 
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ture doth bind her :- and albeit the husband be within age 
ar the difcent of the warramty, yet if the efitry of the wite 
be taken away, the warranty hall bind the wite, 8 Ed. 3.3. 
3 H.7.9. Br. lit. War. 54+ 33 Hd. War. Br. 84. 1:1. f.67.4 At 
cyc;s Caſe, and 140, Chudlcys Caſe, 

Nate a diverſity between matters of Record done or ſuf- 
fered by an Infant, and matters in fazt,; for matters 7 fair 
he ſhall avoid cither within age or at full age 3 bur matters 
of Record, as Stature Merchant, Staple,Recognizances knows 
ledged by him, or a Fine levied by him, Recovery againſt 
him by default ina reail a&tion (taving.in Dower) muſt be 
avoided by bim, viz, Statute, &c. by Anditd querela,and the 
Fine and Recovery by Wrir' of Error ,duting, his minotity, 
and the like 3 becauſe they are judiciall as, and taket by a 
Court or a Judge, therefore the nonage of the party, to a- 
yoid the ſame, ſhall be tryed by inſpeCtion' of Judges, and 
and not by the Countrey, 30 Ed. 3. Audita querela 27. FeN.B. 
104- ks 6 Edi3.39. 17 Aſþe53.17.21 E.2.4.15 Ee4.5. 8 Hen. 


| 6.30, 1 Hen.7.15.6 Hen. 8. Saver defaults Bi.5o. 3 Hen. 6.19% 


\. I Mais Dyer 104, 


: OE RI In IP FECL 


af. 2a 


And for that this nonage muſt be tryed by inſpeRion, this 
cannot be dene after his full age : Bur if the age be inſpe- 
Ged by the Judges, antt Recotded that he is within age, al» 
beic. he come of full age before the Reverſall, yet may it 


| be reverſed after his fall aze, Þ, 13. Fas Re in Banco Keg» 
| ſol, 380. b. 


No negligence ſhall be adjudged in an Infant, where he 
is thereby co be barred of his entry in reſpe& of a former 
right, as by a diſcem, or of his former right ( as Littleton 
doth here put an Example ) by a Warranty, where his eatry 
is congeable. $7 

But otherwiſe it is of Condition,. Charges-and Penalties 
polng our of, or depending upon the Originall' Conveyance, 
or the laches or negligence ſhall be-adjudged in thoſe caſes 
8 well. in the Infant, as in any o:her. vide Pl. Come 355,06 
Stowels Caſe. | 


| © And fee further there, where an Infant being Tegiant- far 


Dd 2 lifs 


- 
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life or years, ſhall be puniſhed for doing or ſuffering of waſte z 
and where he claimeth by purchaſe, a Ceſſavit ſhall lie againſt 
' him, if he pay not his rent by two years. And ſome have 
ſaid, if he have the Tenancy by diſcent, and he himſelf ceſſe, 
a Ceſſavit doth lie, and he ſhall not have his age, becauſe: it 
is of his own ceſſer, 31 Ed. 3. Age 54. But other Pooks ( as 
ſome conceive them ) be againſt that, vide 9 Edw. 3- 50. 
28 Ed.3.99. 14 Ed.3, Age 88, 2 Ed.2. Age 132. and others ; 
which Books doe not prove that the Cefſſavit doth lie in that 
caſe, but the contrary, that he ſhall bave his age, to the end 
he may at his full age certainly know what to plead, or what 
arrerages to tender, for the land was originally charged with 
the Seigniory and Services, Sed. 728. * * 

Note three things concerning the conſtruRion of Sta- 


cutes ? 
L545 


1, That it is the moſt naturall and genuine Expoſition of 
a Statute, to conſtrue one part by another, &c. for that beſt 
expreſlech the meaning of the makers, Pl. Com. 75. 7 Ed.z.89. 
As here the queſtion upon the generall words of the Statute 
is, Whether a Fine levied only by a husband ſeiſed in the 
right of his wite with Warranty, ſhall barre the heir without 
Aﬀers? And it is well expounded by the former part of 
the AQ, whereby ir is Ena&ted, That Alienation made by 
Tenant by the Curtefie with Warranty, ſhall not barre the 
heir, unlefle the Aﬀers deſcend, Bratt. lib. 4. fol. 3 21. Fleta 
lib. 5. cap. 34. And therefore ir ſhould be inconvenient to 
intend the - Statute in ſuch manner, as that he that hath no- 
thing but in the right of his wife, ſhould by his Fine levied 
with Warranty batfe the bYr wichout Aflets : and this Expoe 
fition is ex viſteribus afFus. | 

2. Thewords of an A of Parliament muſt be taken ina 
lawfull ſenſe, as here the fyords being [whereof no Fine 1s le- 
ied mm the Kings Court] are to. be underſtood , whereof no 
Fine is lawfully or rightfully levied 8c, and therefore a Fine 
levied by the husband alone, is nor within the meaning of 


the Statute, for that Fine ſhould work a wrong to the wite 3 | 


ut a Fine levied by the husband and wife, is intended by 


the | 


tn i ES 


= De ts omar no ave 
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the Statute, for that Fine is lawfull, and worketh no wrong, 
Pl. Com.2.46, Seignieur Barklays caſe , L. 9. fol. 26. Abbot de 
Strata Marc. and generally the Rule is, 2 nod non preſtat im- 
oops quod de jure non ſortitur effesium. Vide fol. 381.6. 
11 H, 4. 50, 

3- That conſtruQions muſt be made of a Statute in ſup- 
preſsion of the miſchief, and in advancement of the remedy, 
as by this caſe it appeareth. For a Fine levied by the huſ- 
band onely, is within the letrer of the Law 3 but the miſchief 
was, the heir was barred of the Inheritance of his Mother, 
by the warranty of his Father without Aﬀets : and this A& 


| intended toapply a remedy, viz. Thatit ſhould not barre un- 


lefſe- there were Aﬀets, and therefore the* miſchief is to 
be ſupprefied , and the remedy advanced, Et qui beret in 
littera, beret tn Cortice, | 
| | Sect. 731, Fol. 383. 4. 
Nullixs haminis autoritas tautum apud nos valere debet, ut 


| melioza non ſequeremur, ſi quis attulerit, 8 E. 2.047 ,81,18,E.3. 


TY ot OR 


2) ae Bet Bo 


2 - 


51.7 E. 3.834, Pl. Com. 57. 

The: Judge if he knoweth it, ought not to take know- 
ledge'of a Fine , that worketh a wrong: to a third perſon , 
33 H.6.52.5 E.3.56,2 El, Dyer 178. 1 H. 8, 1,M. 89.4 E.3. 
41. 7 El. Dyer. 246. I 


HI. © ; Seft. 733. Fo. 383-4. | | 

The feoffor may by-exprefe words warrant the land for the 
= we feoffee; or-of the feoffor 8c. but the Recoveryin 
'alue ſhall be in fee. 38 E.z.14. : I 

Et ego &+ heredes ah vewand 7; & hered. ſuis tantuns, 
vel tale hered. affign. er hered. afſignatorum, vel aſſg. aſ- 
ſenator. & eorum hered. er acquictabimus,&r- defendemus, &c. 
braft;fo.37.248.81:5.380, 381, Brir..x06, | 

Per hoc antem quod dicit. ( acquictabimus) obligat ſe & here- 
des ſuas ad acquietand. ſi quis plus petierit ſervitis vel aliud 


ſervitium quam in carta [Donations continetur. Per hoc autem 


quod-dicit (Defendemus) obligat ſe & _ ſuos ad mY” 
I7H | 3 Z 
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ft quis velut ſeruit em. ponere xe date cantira ſormam ſux doug- 
'$L0NM» of | 
- Tf a manbe bound to 4. in an Obligation to defend ſuch 
lands to 4. whereef the Qbligor hath infeoffed bim for 12 
ears, &c. inthis caſe, if he be ouſted by a ſtranger withour 
ing impleaded, the Obligation is-farteiv 2 Bur if he -be 
bound to warrant 4he land &c- the bond is not forfeit un- 
lefle the Obligee is impleaded, and then the Obligor muſt be 
ready to warrant, S6c- 2 E. 4, 15.tif. Det, Lwbent diftiue 
it, bene dacet, fo) 3834 2 | 
A Warrranty-in Deed is created onely by this word #axy- 
antizo , but Warranties in Law are created by many other 
words; they axe jherefore called Warranties in Law, becauſe 
in Judgement of Law they amount toa Warranty without 
| this Verb Warrantizo. | 
As Dedi is a Warranty in Law to the feoffee and his heirs 
during the life of the feoffor, .but -Concefſi iu a Feoffment or 
Fine implieth no Warrapty, | 
But before the Statute of Lua Fmrnp. ter. if a man had 
iven lands by this word Ded!:, tohave and to hold to-him and 
Þis heires, of the Donor and his heirs,” by certain Services, 
then not onely the Donor , but his heirs alſo had.been bound 
. ToOIvarratits” i. : .: (6-25 £03. | 
But if before the Statute a man had. gjven lands by this 
word Ded;t , to a man and his heirs for ever, to hold of the 
chief Lord, there the Feoffor -hadl \not been bound to War- 
- xanty but during his.life, as at this day be is. Leſftat. de Biga- | 
 mmSC-6. 2 H.7 7.6 H<7., 2.48 E. 33:31 FE, 1. vouch. 290, 
F.N.B 134.b. 6 E. 2. vouch, 258, |" SURE - | 
'+Dedi, doth-impont! a warranty in. Law , albeit there be 
- an cxprefle warranty in the Deed. -For if a man make a 
. feoflmentby Ded;, and in the Need doth warrant the land : 
20ainſt I. S. and bis heirs}, yet Ped: is a. general] warranty 
| _— the life 6frhe' feoftor, and fowas the Statute ex- 
pounded in both points: H. 14. £f. .in:Com. Banc. And if a | 
man make a [calc for life reſerving a rear, and adde an ex- 
prefle warranty, here rbe' exprefic warranty dozh nor rake 
< 13 0 away 
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E. 3. 3.14 H.6 2.20 H.6.14.1.4.122«1.1,96.1.5.f0.17. 1.3.7 5. 
Seignaor Staf. caſe. | 

Ang note that the warranty wrought by this word dc 
di, is, a ſpeciall warranty, and extends: te the heirs of the 
Feoftee during the life of the donor only. Bur upen, the 


| exchange & Homage Aunc', the warrants extending reci- 
| procally to the heires, and againſt the heires of both par- 


ties: and in none of theſe caſes, the Aflignee ſhall. vouch 


| by force of any of theſe warranties bur in the caſe of the 


exchange and dedj, the Afignee ſhall rebutt, but nac in 
the caſe of Homage Aba ar | 


. And fo no man thall have a writ of contra ſorman collatio- 


| 35, but qnely of the feofiee and his heirs, which be privy 
| tothe.,Necd ; but an Aſſignee may rebuxt, by force-ot the 


Deed. 28 Af}. 33.14 H.4.5. 11 E. 3. AvoWfs 100. 30 H. 6.7. 


| 33 H.$.Dy. 51.10 H.7.11'b. F, N, B. 163. 4. 


. If a man make a gift in Taile, or a Leaſe for life of land, 


| by deed, or without deed, reſerving a rent, or of a rent ſer- 


vice by deed, this is a warranty in Law, and tbe dance, 
or leſſee being impleaded ſhall vouch , and recover in va= 
lue, and this warranty extendeth not anely againſt the donor, 
or leſſor, and his heires , bug alſo again his Allignees of 
the reverſion, and ſo likewiſe the Aſſignee of leſſee for life 


| ſhall rgke b:nefit of rhis warranty in Law.'6 E. 2. vauch. 105. 


SE. 3.67.3 H.7.13.6H,7,%. 7 B.3.6 F-N.B. 134g. 
When dower is afligned, there is a warranty in Law in- 
cluded, that the Tenant in Dower being impleaded , ſhall 
vouch, ang recover in value 8 third part of two parts, whereof 
ſhe is Dowable. 4 E-3-36.43. Af. _—_ Em caey" 
4 
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A warranty in Law and Aﬀets is in ſome caſes a good 
barre. In a 'Form:don in the diſcender the Tenant may 
plead that the Anceſtor of the demandant exchanged the 
Land with the "Tenant for other Lands-taken in exchange, 
which deſcended to the demandant , whereunto he hath 
entred and agreed 3 or if he hathnot entered, and agreed 
unto the Lands taken inexchange', 'then the Tenant may 
plead the warranty in Law, and: other Aﬀets deſcended, 
14 H.6.2.15 E.3.Bar.255. _ . 6 

If Tenant in Taile.of Lands make agift in Taile, ora 
Leaſe for life, renderA rent, and dyeth, and the ifſue 
bring a Formedon in the diſcendiat, the Reverhon, and rent 
ſhall not barre the: demandant ,” becauſe by his Formedon, 
he is to defeat the reverſion 'and- rent. Et no poteft adduci 
exc(ptio ejuſdem ei, cujus petitur 'difſolutio. 38 E. 3, 22. 23, 
24. 13 E.3-g4/ 35s. 

Bur if other Aſlets in fee ſimple doe diſcend, then this 
wa ranty in Law and Afﬀets is-a good barre in the Forme- 
don. 16 E,z.Age 45.31 E-3.g47.29. 

Here four things arc to be obſerved. 1. That no 
warranty in Law doth barre any collaterall ticle , buris in 
nature of a lineal] warranty, wherein note the equity of the 
Law. Fo. 384. b. ; KEN 

2. That anexprefle warranty ſhall "never binde the heirs 
of hiph that made the watranty -unlefle they be named, but in 
caſe-of warranty in Law, in many -caſes the heires ſhall be 
bound to warranty, albeit they be not named. 

3. Thatinſome caſes warranties in Law do extend to 
execution in value, of ſpeciall Lands, and not generally 
of Lands deſcended in fee fimple.- 1b. 4. fol. 121. Buſtards 
Caſe, | | 

' 4+ That warranty in Law may be in (ome caſes created 
without Deed, as upon gifts in Taile, Leaſes for life , «&- 
changes, and the life. 45 E. 3. 20. b. 

Allo it is neceffary ro ſhew who' ſhall tak: advantage of 
a warranty, as Aﬀignce by way of youcher to have recompence 
invalue. 5 | ES | Ic 


IS hot ef 8 | IY "os 
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If aman infeoffce 4. and B. to have and'to hold to them 
and their heires and Afignes , with a clauſe of warranty 


| prediftis A. and B. && corum hered. & Aſſienalts, in this 


caſe if A. dyeth, and B, ſurviveth, and dyeth, and the heire 
of B, infeofteth C. he ſhall vouch as Aſsignee, and yet he 


| is but the Aſſignee of the heir of one of them, for in judg- 


CES 


1 the heice of KB. 


ment of Law the Aſſignee of the heire is the Aſſignee of 
the Anceſtor, and ſo the Afſizne of the Aflignee ſhall 
youch in infinilam, within thee words ( his Aflignes ) 14 E. 
3-gar. 33. 13 E. 1, gar, 83. lib, 5. fel. 17. b, Spencers cale. z8 

E, 3. 21. 
If a man infeoff A. to have and to hold to him, his 
Heires and Aflignes, A. infeoffterh B. and his heirs,B. dyeth, 
Tall vouch as Afligneero A. ſoas heires of 


| Aﬀignees, and Aſſignces of Aſſignes,and Aflignes of Heirs, 
| are within this word ( Aſſiznes ) which ſeemed to be a 2s. 


in Brattons time, and the Aﬀlignce ſhall nor onely vouch, bur 
have a Warrantia Carte, 12 E. 2, vouch. 263. 19 Es 2+ gar, 


' 85.13 E.1.16.93.36 E. 3. ga#. 1. 4 H.8. Dycr 1,F. N. B. 
| 135. 


If a man doth warrant Land to another without this word 


(Heires) his heirs ſhall not vouch 3* and regularly if+ be war- 
{ rantJand to a man and his heirs, without naming Alsignes, 


_— 


—- +» A . 
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| his Aſsignee ſhall not vouch. Bur if the Father be-infeoffed 


with Warranty to him and his heires, the Father infeofferh 
his eldeſt Son with Warranty, and dyeth, the Law giveth to 


| the Son advantage of the Warranty made to his'Father, be- 
| eauſe by a&t in Law, the Warranty between the Father: and 


the Son is extin&, 43 E. 3. 23.24 E.3.3.11 H. 49455 Ea 3+ 
Age 19..P1.Com. 418, Ed, 

But note & diverfity between a Warranty that is a Core- 
nant real, which bindeth the party to yield Lands or Tenc- 
ments in recompence, /and a Covenant annexed- tothe 


Land, which is to yield but damage, for that a Covenant in 
many caſes extendeth further then che Warranty, As- for 
Example | 

It hath been adjudged, that where two Coparceners made 


444 Of Warranty. 


partition of Land, and the one made a Covenant with the 
ther, to acquit her and her heirs of a Suit that iſſued out 
ofthe Land, the Covenantec alicned : in that caſe the A{- 
fignee ſhall have an ation of Covenant, and yer he was a 
Kranger xo the Coyenant, becauſe the acquitall did run with 
the land, 42 E,3-b-per Finchden, fol. 385.4. 

| 4. ſeiſed of the Manor of D. whezeof a Clappel was 
parcel, a Prior with the aſſent of his Covent, Covenants by 
Deed indented with 4. and bis heirs, to celebrate divine Ser- 
vice inhis Chappel weekly, for the Lord of the Manor and 
bis Servants, &c. In this caſe the aſsignees ſhall have an 
a&ion of Covenant, albcit they were not named, for that 
remedy by covenant doth run with the Land, to give damages 
to the party grieved, and was in manner apputrtenant to the 
Manar, 42 E. 3.3- a« Laxrence Pakenhams cale. 6 H.q. lt Ralgh 
Rrabſons caſe. 

But if the Covenant had been made with a ſtranger to 
celebrate divine Seryice in the Chappell of 4. and his heirs, 
there the Aſignee ſhall not tiaye an aRion of Covenant, 
for the Covenant cannot be annexed to the Manor becauſe 
the Cavenantee was not (ciſed of the Maner. ide {ib. 5. 
fol. 17, 18, Spencers caſe. 2 H. 4. 6. H. Horpes caſe. 

And /note, that an Aſſignee of part of the Land (hal 
youch as Aﬀlignee. 

As if a man make a feoftment in fee of two acres to ong, 
with Warranty to him, his Heirs Aflignes; if be make 4 
feaffment of one acre, that feoffec ſhall youch as Aſſignee 


. for there is g diverſity berween the whole eſtatc in part, and } 


art of the eftatc in the whale, or af any part, 

—_ if a man hath a Warranty to + mg hg Heires and Af- 
fignes, and he _ a leaſe for g's or 3 rt, T al, __ 
ſee or d ſhall ngt youch as Aflignge, becaulg, the, whole 
eſtate is So of x Kd ane. v5 ras $ he 
hall take advantage of the Warramiy. / 

But if a leaſe for life, of a giftin Tajl be made, the r&- 
mainder over in fee, ſuch a leſſee or donee ſhall vouch & 


Aſfignee, becauſe the whale cfiate is ou of the leflor, gd 
r 


PE PORES IO. oe CL OIEY 


the 
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| the particular eſtate and the remainder do in Jndgment of 
; Law tothispurpoſe make but one eſtate, 18 E. 4. 52. 10 Ee 
| $8.5 E. 3.40. Accord. H. 14. 1. in Com. Banc. 


If a man infeoff three with Warranty to them and their 


| heirs, and one of them relcaſe to the other two, they ſhall 


youch 3 bur if he had releaſed to one of the other, the war» 
ranty had been extin& for that part , for he is an Aſlignee, 


$48.4.8. 


\ . If a man doth warrant land to. two men and their heirs 
\-and the one make a feofftinent in fee , yer the other ſhall 
| youch for his moity, 11 RK. 2. Detia. 46. 7 E- 3+. 35- 46 E, 
| 3, +: | 


If a man at this. day be infeoffed with warranty to. him, 


| his heirs and aflignes, and he make a gift in Tail, the re- 
| mainder in fee,the donee make a feoftment in fee, that feaflee 
| ſhall nor vouch as Aſſignee { but * he char cometh in in privi- 


ty of ſtate.) | | 
If the warranty be made to 2 man and his heirs, without 

this word (Aflignes) yet the Aflignee or Tenant of the Land 

may rebutre 3 and albeit no man ſhall vouch or have a W@r 


'| vantia Carte, either as party, heir or Atlignee, but in: privity 


of eſtate, yet any that is of another eſtare; be it by Difeifing 


; Abatemenr/Intruſion, Uſurpation,or otherwiſe,ſhall rebut by 


force. of the warranty, as a thing annexedro che Land, which 
ſometimes was doubred in our Books, 438 E.3. 21. 26 E.3-56- 


| þ. _ 96. b. Scymors Caſe, 10 Aff. 5. 35 Af. 9.22 4f.3.988. 
| 31 Me. 13. ale 
| © Bux herein norte adiverſity, when he that rebutteth claim 


eth -under the warranty , and when he claimerh aboye the 
warranty, for there he\ſhall not rebut. ' 


+ And therefore if Lands be givcn to rwo Brethren in fee. 


fimple, with a warranty to the eldeſt and bis heirs, the eldeſ 
4dyeth wichout iflue, the ſurvivor, aibeir he be heir ta hym, 
yet Jhall he neither youch nor rebut, nor have a Warranties 
Carte, becauſe his Title to the Land isby relacion above the 
fall of the warranty, and he cometh not under the _— 
| 0 
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__ to whom the. warranty is made, as the difleiſor &c, 
oth: . 

If a man make a gift in Tail at this day, and warrant the 
land to him, his heirs and aſsignes, and after the donee make 
a feoftment, and dyerh without iflue, the warranty is expired 
as to any Voucher or Rebutter, for that the eſtate Taile 
whereunto it was knit,is ſpent : Otherwiſe ir is if the gift and 
feoffnent had been made before the Statute of Donzs Cond. 
for then both the donee and feoftce had a fee ſimple; and (o 
are our Books to be intended in this and the like caſes, Lib, 3. 
fo. 63.Linc. Coll. caſe. | 

If A. be feiled of Lands in fee, and B. releaſe unto him, 
or confirmeth his eſtate in fee with warranty to him - his 
heires 3nd aſsignes, All men agree this warranty to be good : 
bat ſome have holden , That no warranty can be raiſed up- 
on @'bare Releaſe or Confirmation , without paſsing ſome 
eſtate,” or tranſmutation of poſſeſsion, 14 E. 3. garr. 108. 
12 H.7.1. 

Burrhe Law, as it appeareth by Littleton bimſelfe , is to 
the' contrary 3 and that both the party, and ( as ſome doe 
hold ) his Aſsignee, ſhall vouch 3 but he that is vouched in 
that caſe muſt be preſent in Court, and ready to enter into 
the warranty and to anſwer 3 and the Tenant mult ſhew forth 
the Deed of Releaſe or Confirmation with warranty, to the 
intent the Demandant may have an anſwer thereunto ,. and 
either deny the Deed or avoid it 5 for that at the time of the 
Confirmation made, he to whom ir was made, had nothing 
in the land &c. for otherwiſe the Demandant may counter- 
plead the Voucher by the Statute of 77. 1 cap. 40. vis. that 
neithzr Vouchee, nor any of his Anceſtors, had any ſcifin 
whereof he might make a feoffment. And this is grounded 
upon the (aid Statute of . 1, Sl neit ſon gar. en preſent, que 
lun voile gar. de ſon gree, & maintenant enter en reſponszother- 
wiſe the Tenant muſt be driven to Warrantia Carte, 11 H. 4- 
22.10 E.;.52.21E.3.37. Vide Seft, 706.738. & 745-6 
Vide 20 E. 1. Stat, ad vocat. ad Watt. 


But a. warranty of it ſelfe cannoz enlarge an eſtate, as - 
| NAN enNiarge. i 
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the leflor by Deed releaſe to his leſſee for life, and warrant 
the land to the leflee and his heirs, yet doth not this enlarge 
the eſtate, 22 Hen.6. 15.2 Hen.q, 13. 43 Ed.;.17. 43 Aſſ.q4: 
12 Aſ.17.12 Ed,z, Tail.3.22 Ed.4.16.b. 44 Ed,3-10. 44 Af 
Baſſneborns Aſſ. 

If a man make a feoftment in fee with Warranty to him 
his heirs and affigns by Deed, (as it muſt be) and the feoftee 
infeoft another by paroll, the ſecond feoffte ſhall vouch, or 


. hayea Warrantia Carte as Aſſignee, albeit he hath no Deed 


of the Aſſignment, /.3. 63. Wt 

If a man infeoff two, their heirs and. afligns,.and one 
of them make a feoftment in fee, that feoffee ſhall not vouch 
as Aſſignee,, 29 Edw.3. 70. 17 Edw. 2, 7oynd. in ation 1. 


11 Edw. 4.8. | 


It a man make a feoftment in fee to A. his heirs and, af- 
hens, A. infeofteth P. in fee, who re-infeoff.th 4. He or his 


alfigns thall never vouch, for 4. cannot be his own Aſſignee. . - 


But if B, had infeoffed the heir of A, he may vouch as Af- 
fignec, for the heir of 4. may be Aſſignee to 4, in as much 
235 he claimeth not as heir, 


Seft. 734. fol. 386, a, 


The Heis ſhall never be bound by any expreſle warranty, 


| but where the Anceſtor was bound by the ſame warranty, 


PETER HOSES) 


31 Ed.1. gar. 83. p- 
| ' Notaguod heres non tenetur in Anglia ad debita anteceſſorts 


reddenda miſs per anteceſſorem ad hoc fuerit obligatus, preter 
quam dcbita regis tantum: A fortion in caſe of Warranty 
which is in the realty, Flcta 1b. 2. cap, 55. Brit. fol. 65. be 
11 Hen, 6. 48. | aol 

But a Warranty in Law may binde the Heir, although it 
never bound the Anceſtor , and may be created by -a-laſt 
Will and Teſtament. As if a man deviſe lands to 4. for 
life or in Tail, reſerving a rent, the deviſee for life or in 
Tail, ſhall rake adyantage of chis warranty in Law, albeit 
the Anceſtor was not bound,” and ſhall binde his heirs: alſs 
PS. to 
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to Warranty, although they be not named. Alſo an expteſie 
Wartanty cannot be created without Deed, and a Will in 
writing is no Deed, and therefore an exprefſe Warramty can- 
riot be created by Will, 148 Ed.z.8, 


Sc.736, f0l.386. b. 


- Note a diverſity, the lien reall, as the Warranty, doth ever 
deſcend ro the heir at the Common Law 3 but the lien perſo- 
nll doth binde the fpeciail heirs; as all the heirs in Gavd- 
pkinde, and the heir on the part of the Mother, vide Sed. 603, 

718,737. 11E.3.7.11 Hen.7.12. 
If two men make a feoffment in fee with warranty, and 


the one dyeth, the feoffee cannot vouch the ſurvivor onely, 


but the heir of him that is dead alſo 3\byt otherwiſe if two 
joyntly binde themſelves in an Obligation, and the one die, 
the ſurvivor only ſhall -be charged, 17 E. 3, Zoynt. 41. 16 8.7: 
13, 29E.3.46, 12H.7.3. 22E.3.1. 17 E.z.8, 30 E.3.43: 
19H.6.55. l.;.f.14. Mat. Herberts Caſe. 

T wo brothers by demy-venters , the eldeſt releaſeth wich 
warranty to the difleiſor of the Uncle, and dyeth without 
iſſue, the Uncle dycth, the warranty is removed, and the 
younger brocher may-enter into the Land, Sc, 737. 


| Seft. 738. fol.z87. 
A warranty may be limited, and a man may warrant lands 


as well for term of life, or in Tail, as in fee, 38 Ed, 3, 14, | 


16 E.z.Vouch.87. 
If Tenant in fce fimple that hath a warranty for life, ei- 


ther by an expreſle Warranty or by Ded;, be impleaded and 
vouch, he ſhall recover a fee ſimple in value, albeic his wat- 
ramy were but for term for life, becauſe the warranty ex- 
tended in that caſe zo the whole eſtate of the feoftee in fee 
ſimple : bur in the caſe that Littleton here putterh, the Te- 


nant for life ſhall recover in value but an eRare for life, be* | 


cauſe the warranty doth extend to that eſtare onely , vide 
Sef, 733. & 706. | 
And 
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And here ('inthis SeQion ) is implyed, that a collaterall 42 2 
Warranty giveth no right, bur ſhall barre onely for life, and 
after the party is reſtored to his aQion. 
Alſo note, that a Warranty may deſcend to the heirs of hith 
that made it during the life of another. 


Sed. 739. 
| Si un bome leſſa ſes terres a un aut. avty &* tends alny& & 
ſes beires pur terme dauter vie, & le leſſee mor. vivant Cuy @ | | 
” quevie, ec. & un ſtranger enter en la terre, Vheire le -=_ luy | 
's pit ouſter, &c, The heir of the lefſee ſhall have rhe and to 05 hs 
prevent an occupant 3 and ſo itis incaſe of an anfwity, ot 
of any other thing that !ieth in grant, whereof there cani be 
j” * nooccupant, 77 E. 3.48.18 F.3.12. 11 H.4-42. 7 H.4\ 46: 
'O $#H.4 15. Dyer 8 Eliq.253-18 H.,8.3. 27 H.8. 21H.8. Eftaf. 
Gt,  Br.10.19 E.3. Account 56.33 Af. p17.22 H.6.33, 39 E337: 
7+ vide Se. 387. 
36 Seft. 740. : 
Chattels as well reall as perſonall ſhall goe to the Bxecutor, 
. or Adminiſtrator, x1 Z. 3, tir. Af. 88. 11, 4ſſ.21. 10 Elie 
er 276, | 

a if the Kings Tenant by Knights ſervice in Cape be 

ſeiſed of a Manour, whereunto an Adyowſon is apptnidant, 

ind the Church become void, the Tenant dycth and bis heir 

within age, the King ſhall preient to the Church, and not the 
nds | Execurer or Adminiſtrator : but if the Land be holden of a 
14, |} common perſon, in that caſe the Executor ſhall preſent ad 
| not the Guardian, 24 E. 3.26. F.N.B, 33. b. & 344; 

i= | If a Biſhop hath a Ward fallen and dyeth, the King ſhall 
and | nit have rhe Ward nor the Succefſor, bur the Bxecuter, and 
war* {the Ward ſhall be Afﬀers in his hands. So it is of Hetijots, Re< 
ex- |lief, &c, 40 E.3. 14. 
n fee | But if a Church become void in the life of a Biſhop, and 
Te |Þb-remain unrill after his deccaſe , the King ſhall preſent 
, be» |thefeunro, and not the Executor or Adminiſtrator, for no» 
vide | thing can be taken for a preſentment, and therefore it is ns 
' Aerts, 9 H,6.58. 11 H:4-7. | 


Si. 
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bei; | Sc: 7 41. fol. 388.4. : 
Here the collaterall warranty doth detcend upon the iflue 
in tail, before any right doth deſccnd unto him, wherein this 
diverſity is to be obleryed (vide Sect. 707.) where the right 
15in efſe, in any of the Anceſtors of the heir, at the time of 
the diſcent of the collateral] warranty, there albeit the war- 
ranty deſcend firſt, and after the right doth deſcend, the col- 


lacerall warranty thall bind, as appearcth in this caſe of our 


Author. But where the right is not in eſſe. in the heir, or any 
of his Aunceſtors at the time of the fall of the warranty, there 
it ſhall nor bind, | 

As if Lord and Tenant be, and the Tenant make a feofi- 
ment in fee with warranty and after the feoffee purchaſe 


FeSeigniory, and after the Tenant ceſſe the Lord ſhall bave a | 


Ceſfovir, for a warranty doth extend to rights precedent, and 


never to any right that commenceth after the warranty, 7 Ez. .' 


48, 30 Hen. 8. 42. | 

Alſo a warranty ſhall never barre any eſtate that is in pol- 
ſeſſion, reverſion or remainder that is nor deveſted, diſplaced, 
or turned to a right before, or at the time of the tall of the 
warranty. PHT | 
_ -If a Leaſe for life be made to the Father, the remainder to 
his next heir, the Father is diflciſed and releaſed with wat- 
- ranty and dycth, this ſhall barre the heir although the warranty 
doth fall, and the remainder cometh in eſſe at one time, (ib,1; 
fol-67+ Archers Cale, 


If there be Father and Sonne, and the Sonne hatha rent . 


ſervice-ſuit to a Mill, rent charge, rent ſeck, common of 
paſture, or other pcofir appreked&gi out of - the Land of the 
Father, and the Father maketh a feoffment in fee with war- 
ranty and dyeth, this thall not barre the Sonne of the rent; 
common, &c. quia in tali caſu tranſit terra cum onere, and; he 
that is in ſeifin, or poſſeſſion, need not to.make any entry, or 
claim 3 and albeit the Sonne after the feoffment with wat- 
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ranty, and before the death of the Father had been difleiſed, | 


and ſo being out of poſſeſſion, the warranty deſcended aq 1 
11R; | 
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bim, that it ſhould nor binde bim, becauſe ar thetime of War= 
ranty made, the Son was in poſicflion, Temps E.1. vouch;296- 
31 4ſ.13, 22 Aſ36. 41 Afſ.6.(33 E.3-3. gar.24.) .. 10.99. 


E. Seymors Calc. 


So if my collateral Anceftor releaſerh.ro my Tenant for 


; life, this ſhall nor binde my reverſion or remainider, becauſe 


the reverſion, &c, continued in mee, 45 E, 3.31. 21H, 
F - Ds | | 
Bur if he chat hatha Rent Common, or any profit our of 
the land.in Tail, difleiſe the Tenant of the land, and miketh 
a fecffment ro the land, and warranteti the land to the feoff:e 
and his heirs, regulacly the Warranty doth exterid to all things 
ifuing our of the land (;,c.) to warran: the land in ſuch plig 


/ and manner as it was at in te hand of the feoffor at the time 
ofthe feoftment wich Warranty, and th: feoft:e ſhall youch, 
| asof lands diſcharge of the rent, &c. at the time of the feoft- 
.* ment made. Y ide $. 698. 31 £.4-26. 28 H.7.9.3 H.7.4. 7 H. 


' 417. 30 H.8. Dyer 42.30 E.3.30.9E.3.23.45 E.3. vouch, 


AU 4 


72, F N.B. 145. 14 H.S.6, 


. A woman that hath. a rent charge jn fee, incermarctes with 
/ the Tenanr of the land, an eſtranger, releal th tro the Te- 


nant of the land with Warranty, he ſhall not take advantage 
of this. Warranty,. either by Voucher or warrantia Carte, 
for the wife if. the husband die, or the heire of the wife 


| living, the husband cannor have an a&ion for the rent up* 
10a a Ticle, before the Wairancy made, for if the heir of 


the wite bring an Afize of XMo:dme. this aQion is groun- 
ded after the Warranty, whercunto the Warramy ſhall noe 
extend. ; 

So it is ifth2 grantee of the rent grint jr tothe Tenanc of 
the land upon condition, which makech a fcofttment of the land 
with Warranty, this Warranty can::or extend ro the rent, al- 
bet the ſeoff nent w3s made of the Jand diſcharged of the rent, 
for if the condition be brokep, and tac gra;tor be incituled ro 


it , SS, IE 5 I 
an.aRtion,this muſt of neceflity be gragndea atice the WVarran- 


eiled, | ty made. 
upon ' 
bir; | 


Bur in the caſe aforcfvid, when the woman grantee of rhe 
WE Fe m» 
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rent martieth with the Tenanr, and the Tenant maketh a 
feoffinent in fee with warranty, and dieth, in a C#i in vita 
brought by the wife (as by Law ſhee may) the teoffee ſhall 
vouch as of lands diſcharged at the time of the warranty 
made, for that her Title is Paramount. 

So if Tenant in Tail of a rent charge purchaſe the land, 
4nd make a feoffment with warranty, if the iflue bring a For= 
medon of the rene, the Tenant ſhall youch cauſa qua ſupra. 

H.4.17. 

: But ſome do hold, that a man ſhall not vouch, &c. as of 
land diſcharged of a rent ſervice. 20 E.q-2-b, 28 E. 3, 55, 
44 E.3,29+ 

Alſo no warranty doth extend unto meer and naked Ti. 

Zo, tes, as by force of a condition, with clauſe of Re-entry, 
Exchange, Mortmain, conſent to the Raviſher, &c. becauſe 
that for theſe an aRion doth lie, and if no aRion can bee 
brought, there can be neither Voucher, Writ of zyarrania 
Carte, nor Reburter, and they continue in ſuch plight and 
effence, as they were by their originall creation, and by ne 
a& can be diſplaced or deveſted out of their originall ef 
ſence, and therefore cannot by any warranty, (-1. fo. 97. 
41 Aſſ-.46. . 

And albcic a woman may have a Writof Dower, &c. yet 
becauſe her title of Dower cannot be deveſted out of the | 
originall effence, a collarerall warranty of the Anceſtor of | 
the woman ſhall not barre her. So ir is of a feoffnent cauſa 
matrim. prelocuti, 34 Ez. Droit 72.21 E.4.8 2. | 

A warranty doth nor extend xo any leaſe for years, or to 
| any eſtates of Tenants by Scatute Staple, Merchant or Elc- 
4375 git, or any other Chattell, but onely ro Freehold or Inhe- 

ritance. And this is the reaſon, that in all aRions which 
leflee for years may have, a warranty cannot be pleaded in 
barre, as inan aQienof Treſpafſe, or upon the Statute of | 

5 R.2,Qc. 21 E.4, 18,82,1H.7.12,22.11H.7.19,16.20H. 1 

7.2.6. 14 H,7,22. 43 E.3.15, per Finchdenin 2u.imp. 15 H. 4 


wv eam_ aac ...._. 


= 


PV. 9 
-  Butin ſuch a&ions which none but a Tenant of che oy 
ho 
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hold can have, as upon the Star@e of H.6. Af; &c. there a 
warranty may be pleaded in barte. | 

Alchough a collaterall warranty be deſcended, yet if the 

eſtate whereunto the warranty was annexed be defeated, al- 
beic it be by a meer ſtranger (as in this caſe that Littleton here 
put by the diſcontinue) the warranty is defeated: and alchough 
the diſcontinuance remain, and no Remirter wrought to the 
heir, yer the warranty is defeated, and barreremoyed, (o as the 
iſueit Tall may bave his Formedon and recover the land, 
Sublato Principalitollitar Atdjuufinm, 3 A.7.9.b. 16 E.3. Cons 
thaxal Clam I'O - H.4-8, Pl.Coms.1 58. 3 


Set. 743. Fol-390:d. 


S1 tenant 71 "tail fait im feoffment a ſon uncle, & pus l ua te 
fait 191 feoffinent in fee, oveſque gar 2c. a un auter &c: 

" When the e taketh back as large an eſtate as he had 
made, the watranty Is defeared, becauſe he cannot warrant land 
to himſelf, 

And ſoit is if the uncle had made the warranty co the feoffer, 
bis kelts and aſſigns, and taken back an eſtate in fees and aſter 
infeoffed another, ado warranty is defeated, for that he eats 
nc be aſſignee to lilmiſelf, 40 £.3.14. 16 E,;z. Foxch. $4.19 £, 


' 3. Pouth.t22, 17 B.3.93,54. 20 H.6.29, 
| A tnan ſhall not regularly vouch himſelf as aſfignee of a fee 
| imple. And yet if the Facher be infeoffed with wattanty to 


| bit and his belrs;the Farker infeoffeth hls heir apparent In fee, 


ind die, hefhall vouch himfelf, and be beir in h En» 
gliſh, by jreaſon the a& in Law determined the warranty be- 
tween the Father and the Son, 41 E.3.25.4. 

But if a man make a feoffinenc in fee with warrznty to' the 
ſeoffee, his heirs and aſſignes, andthe feoffee reinfeoffe the 
ſeoffor and his wife, or tbe feoffor, and afy other ftranger,che 


' | atranty remainerh fill, r x 4,4-20,42, 27 E,3:47,49. ITE. 


446, 29 E346. 'y £.2-9, 
Ke by Fell. 


EY 


. dant ſhall forfeit no lands, but ſuch as fe had at the time of 


.di&ment, ſuch as he had at the time of the Felony com- 
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A man infeoffeth a woman with warranty, they intermarry, 
and are impleaded upon the default of the husband, the wife is 
received, ſhe ſhall vouch her busband,&c. notwithſtanding the 
warranty was put in ſuſpence, 6 E.2. /ouch.257, 3 E.3.iþ.201, 
5 E.3.16.178. | 

| Ando on the other fide, ifa woman infeofte a man with 
warranty, and they intermarry and are impleaded, the busband 
ſhall youch himſelf and his wife by force of the ſaid warranty, 
4 E.2, Vouch.245,246. | 

An Infant  ventre ſa mere may be youched if God give 
him a birth, and if not ſuch a'one heir to the warranty, but he 
cannot be vouched alone without: the heir -at the . Common 
Law, for Procelle ſhall be preſently. awarded againſt him, 


Temps E.1. gard.s-2. 31 E.1. Breve 873. 8 Ez. Pouch. 237. 


11E,3.ib.13. 9 H.6.24. Pl.Com. Stowels Caſe, per Saunders 
and Brown. | 

.--; Tenant in Tail maketh a feoffment in fee with warranty,and 
difſeiſe the diſcontinuee, and dieth (eiſed, leaving Aﬀets to the 
iflue 3 ſome hold chat in reſpe& of this ſuſpending warranty 
and Aﬀets, the ifſue in Tail ſhall not be remitted, but that the 
diſcontinuee ſhall recover againſt the iflue in Tail, and he take 
advantage of his warranty, if ay he bath, and after In a Foy- 
aedox brought by the iflue, the diſcontinuee ſhall barre bimin +» 
reſpeR of the warranty and Aﬀers, and ſs every mans Right | 
ſaved, 21 2.3.36.4.6b.38 E.3.21. 44 £.3.26. 45 E.3. Title 3% | 
-44 Ec3eib.31. 33 E.3.ib,4. | | 


Selt.745. 


$ Note a diverſity ; In the caſe of an Appeal, the Defen- , 


the outlawry pronounced, for that there is notime alledged 
inthe Writ, when the Felony was done 2 Bur in caſe of In- |; 


mitted, _ 
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mitted,” for there is a certain time alledged. Andin the caſe of 
the Indiftment there is alſo a diverſity ro be obſerved; for it' 
ſhall relate to the rime alledged in the Indi&ment, for avoiding 
of Eſtates, Charges, and Incambrances, made by the Felon 
afrer the Felony commirted, but for the mean Profits of 'the 
land, it ſhall relate onely to the Judgement, as well in this cafe 
of Ourlawry, as in other caſes, 33 E.z. Forfeit.zo, 38 E.2.31, 
2 E.4.25. 19 E.4q-2. Pl. Com.488.b. | 

Felony, Ex vi termini fenificat quodlibet captale crimen felks 
animo perpetratum. Glan. 
If a Felon beTonviRted by Verdi&, Confeſſion or Recre= 

ancy, he doth forfeit his 90odg.and chartels, 8c. preſently. A 
man is ſai CRATE: ath judgement, For Felony by 
Chance-medley, or'ſe defendendo, or petit larceny, a man ſhall 

forfeit his go@ds and chattels, and no lands of any eſtate 

of Freehold or Inheritance. Starf. prerog. 45+ b. 16 E. 3. 

Co/.116. | 

By the Law at this day under the word (Felony) in Com- 
miflions, &c. is included ' Petit Treaſon, Murcher, Homicide, 

Burning of bouſes, Burglary, Robbery, Rape, 8c. _Chancey 


medley, ſe defendendo, and Petit Larceny, uy PRICES 
| Seft.746,747- 
Tris a pgenerall rule, That having reſpe& to all thoſe whoſe 


' blood was corrupted at the time of the Attainder, the Pardon 


doth not remove the corrupting of blood neither upward 


| nor downward. Braft.l.3.fo. I3 2, Ofc Brit.fo.2 I 5 b. 


As if there be Grandfather, and Son, and the Grandfather, 
and Father have divers other Sons, if the Father be atrainted of 


: Felony, and pardoned, yet doth the blood remain corrupted, 


tot onely above him and about him, bur alſo to all his chil- 


ln” "dren, born at the time of this Attainder. 


But in the caſe of Litcrleron if Tenant in Tail at the time of 


d lis Ataiuder had no iflue, and after his pardon had iſſue, char 


due ſhould have been bound by the warranty. | 
And if his Father had ifſue before the pagdon, and had if- 
| Ee 3 ſue 
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ſue alſo after and dieth, nothing can deſcend to the youngeſt, 
for that the eldeſt is living and diſabled, Bur if the eldeſt ſon 
| had died in the life of tbe Father without iflue, then the youn- 
| geſt ſhouldinberir. 
| FI Nota, That a judgement againſt a man for felony, is that 
"/- hebe hanged by the neck untill he be dead, but ix#plicative,he 
| , is puniſhed. 2. In his wife, That he (hall loſe her dower. 2. In 
bis children, they ſhall become baſe and ignoble, 3, He ſhall 
loſe his poſterity, for bis blood Is Rained and corrupted, chat 
they cannot Inherit unto him, or any other Aunceſtrel. 4. Ke 
all forfeit all his lands, and tenements which he hath in fee, 
and which he hath in tail, for rerm of his life, And 5. all his 
oods and chattels. 

The wife ofa man attainted of high Treaſon, or pety Trea- 
ſon ſhall not be received to demand Dower, unleſle it be in 
certain caſes ſpecially provided for. Stan, Pl. Cor. 195. 

But the wife of a perſon attainted of miſpriſfion of Treaſon, 
Murtber, or Felony is dowable ſince our Author wrote,by the 
Seatute of 1 E.6. cap.13.5 E-G-cap.1I. 5 El.ca.t. & 11.18 Fl, 
84p.1. 12 H.q4.3.Vide Sedt.y 5. 

So if a Seigniory be granted with warranty,and the Tenancy 
eſcheat, the Seigniory whereunto the warranty was annexcd is 
extin&, and conſequently the warranty defeated, and it ſhall 
not extend to the land, & fic iv femilibus, 6 4.4.8. 45 E.3: 
vouth.72, Pl, Com. 292. 16 E.3. Age 46. 28 B,;. vouch. 281, 

23 E.3. ga.77. Vide Sef4.200, | 

If a collateral! Aunceſtrel releaſe with warranty, and enter 
into Religion, now the warranty doth binde ; bur if after bee 
be deraigned, now ir is defeated, 


| 
| 
B 
| 


Seft.748. Fol.393. 


Pey veleaſe de touts manncys de garr. 0ude touts covenants real, 
pu de touts demaudes, le garr. eſt extinftt. Et mults auters caſes 

&> matters y ſont per gueux home poit defeate garr. &c. 
24>. As by a defealance, as other things executory may, Alſo a 
warranty may loſe his force,, by taking benefit of che ſame, 
43 E.3.17. Pl. Com. Brownings cale, 


In 
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In a Precipe the tenant youcheth, and at the /equatur {ub 
ſuo periculo, the tenant and the vouchee make defaulic, where- 
_ the demandant hath judgement againſt the tenant; and 
afterwardsthe demandant brings a Scire facias again the te- 
nant to have execution, In this caſe the Tenant may haye 
a ar. Caitz. And ifin that caſe a ſtranger had brought a 
precipe againſt the Tenant, hee might have vouched again, 
for by the judgement given againſt the Tecrant, the warranty 
loſt nor his force, but if the Tenant had judgement to recover 
in value againſt che youchee, be ſhould never vouch again by 
reaſon of that warranty, becauſe be had taken advantage of the 
warranty and it is to be obſerved that upon the proceſſe of 
Summon. ad wary. if the Sheriffe return the vouchee ſum- 
moned, and he make default, the Tenant ſhall haye a Capias 
ad val, but if he return thar. the vouchee had nothing, then 
after the Sicut alias & plures, a ſeq. ſab ſuo periculo ſhall iflue 3 
and there if the youchee make default, the Tenant ſhall noc 
have judgement to recover in value, for he was never ſummg= 
ned, and it appeareth of Record, that he barh-nothing, bur in 
the Cap. ad I/al, it appeareth that he had Aﬀets, and be had 
been ſummoned before : But in ſome ſpeciall caſes, there ſh ll 
be two recoveriesin value upon one warranty. As if a diſſeiſor 
give lands to the hugband and wife, and to the heirs of the 
busbang : the husband alieneth in fec with warranty and dieth, 
the wife briogeth a Cui in vita, the Tenant vouch and reco- 
ver in value, if after the death of the wife, the diffciſee bring 
a precipe againſt the Alience, he ſhall youcb, and recover in 
value again. 

So it is where the wife bringing a Writ of Dower againſt 


the Alience, he hall recover in value, and after her death, hee 


ſhall recover in value again vpon the ſame warranty, 45 E.3- 
wouch.72, 

In the ſame manner It is if a man be ſeiſed of arent by a 
defeafible title, and releaſe to the Tenant of the Lznd all his 
right in the Land, and warrant the Land to him and his heirs, 
if he be impleaded for the rent, he (hall vouch and recover 
in yalue for the rent, and if atzer he be impleaded for the 
| ; | | if - 4 Land, 
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Land, he fhall vouch, &c. again for the Land: But in theſe 


and the Ike caſcs, the reaſon is in reſpe& of the ſeyerall Eftatcs. 


recovered, bur for qne and the ſame'eſtare he ſhall never re- 
cover but once in y>lue, and thovgh the Land recovered in-ya- 
lue þe evicted; yer he ſhall never take benefit of that warrant 
afcer, and as warranty may be defeated in thewhole, ſo the 
may be defeated as ro the party of the benefir, that may be ra- 
ken of the ſame, As be that maketha warranty may make 3 
defeaſance, not to rake any benefit by way of voucher. 

* In the like manner that he ſhall rake no'advantage by way of 
warrantia Caite, or by way of Rebutter, 7 H.6.43. 13 Af.$. 
13 E.3.gar.24,25, 3.7. 22 H,6.51,8 H.7.6, &Z 4. Air aafacbt 


Sect. 749, 


* "Tf Terant in Tail alien with warranty and leave Aſſets, to 
diſcend, ifthe iflue in Tail doth alien the Aﬀers, and die, the 
iflue of that iflue ſhall recover the Land, becauſe the lineall 
warranty deſcends onely to him without Aﬀers, for neither the 
pleading of the warr2nty without Aﬀets, nor Aﬀers without 
"warranty, is any barre in the-Formedon inthe deſcender, 

But if the ifſue to whom the warranty and Aﬀers deſcended 
had brought a Formedon, and by judgement bad been-barred 


*by reaſon of the warranty and Aﬀets; In that caſe: albeit he 


alieneth the Aﬀets, yet the eſtate Tailis barred forever : for 2 
'barrein a Formedon in the defcender, which is a Writ of the 
'bigheſt nature thar an ifſue in Tail can have, is a good barre jn 
ny other Formedon in the deſcender brought afterwards upon 
the ſame gifr. Temps E.1. gar.89. 34'E.1,6.88. 1x Ez. ib, 
3.4E.3-24.5 E.3.14. 40 E.3.9- 14 H.4.39.24 H.8.a, Bi.;3, 
4. M.Dy.iz:.1.10 37,38. Mary Pottingtons cale. ih 
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Epilogus. wk 


Nulla virtus, nuMa ſcientia locum ſuum & dignitaten conſer= 


| ue poteſt ſine modeſtia. Ratio eſt anima legus. 


© It by Rudy and induſtry we make not the reaſon of the Law 
aur own, it is not Poſlble for us to retain it in our memories, 
And we mult couple arguments and reaſons rogether,”* / 
 -Quia Argument a ignota &r obſcura ad lucem rationis profer:ar, 
& reddunt fplendida. Sic Richard Hankfp/d. 11 H.qz3q. © 
Home neſcavera de quel mettal un campane eſt, ſene ſoit biey 
hate, ne le ley bien conus ſans difputation, + 

.  Jeo aye diſputir ceſt matter pur la apprender la ley. 41 x. 3.2.2, 


| Kinton. Vide Seft.377. 


| Lex plus laudatur quando ratione probatuy. 
| Lex eft ſanttio ſanita, jubens honefta, &+ probibens contraria, 


Vide 6eft definitio, Lib.r. fo.1 31, Chadleighs Caſe. 


Al unique Dicu gloire, 
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